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CASES 


ARGUED AND DETERMINED 


Supreme Court of the Stateot Georgia, 
AT ATLANTA, 


AUGUST TEHRM, 1861. 


RICHARD F. LYON, 


PreseEnt—JOSEPH H. LUMPKIN, 
, JUDGES. 
CHARLES J. JENKINS, 


Loyp, PerryMAN & MI11s, plaintiffs in error, vs. WILLIAM 
McTEER and Epwarp R. SassEEN, defendants in error. 


If the condition of a bail bond is more onerous than to compel the ap- 
pearance of the principal defendant, it is illegal and void. 


Scire facias on the bail bond, in Whitfield Superior Court. 
Decision made by Judge WALKER, at April Term, 1861. 


The facts and circumstances of this case are as follows: 

Loyd, Perryman & Mills, instituted suit’ against William 
McLeer, to recover the amount of an open account. 

In this action bail was required by the plaintiffs, and the 
defendant McTeer, as principal, and Edward R. Sasseen as 
his surety, entered into a bond or obligation, subject to the 
condition following, that is to say: 

“ The condition of this bond is such that, whereas, a pro- 
cess requiring bail in an action of assumpsit, returnable to 














38 SUPREME COURT OF GEORGIA: 
Loyd, Perryman & Mills vs. MeTeer and Sasseen. 


the April Term, 1855, of Whitfield Superior Court, at the 
— suit of Loyd, Perryman & Mills, against the said William 
McTeer, has been served upon the said William McTeer, 
Now if the said William McTeer, shall appear, stand to, 
abide, and perform the final judgment of the Court in said 
case, then this bond to be void, else to remain in full force 
and virtue.” 

At the April Term, 1857, the plaintiffs obtained judgment 
against McTeer, upon which a capias ad satisfaciendwm was 
regularly issued, which was duly returned with an entry of 
non est inventus thereon by the proper officer. 

A scire facias then issued against Sasseen, to make him 
liable for the amount of the judgment as the bail of McTeer, 

Sasseen demurred to the scire facias, and moved the Court 
to award a judgment of non-suit against the plaintiffs, be- 
cause the conditions of the bond were illegal, and imposed 
upon him onerous obligations, which the law did not war- 
rant. 

The Court sustained the demurrer and motion of Sasseen, 
and non-suited the plaintiffs on the ground taken in the mo- 
tion. 

This decision is the error alleged. 











W. K. Moors, for plaintiff in error. 
McCurTcHEN, (by AIKIN) contra. 


By the Court—Lyon, J., delivering the opinion. 


The object of a bail bond is to compel the appearance of 
the principal, and if it imposes other and more onerous con- 
ditions it is void: Tidd. Pr., 224; Thorner vs. Whetstone, 
Dyer. R., 119; Rogers vs. Reeves, 1 T. R., 418; Nicker 
vs. Davis et. al., 15 Ga. R., 573. This bond requires the prin- 
cipal not only to appear, but “ to stand to, abide and perform 
the final judgment of the Court in said case.” This is a con- 
dition more onerous than is required by law, and it is there- 
fore void. 

Let the judgment be affirmed. 





fo 








ATLANTA, AUGUST TERM, 1861. 39 
; Hill vs. Williams. 





—_—_— 





Ivey H111, plaintiff in error, vs. SHEPPARD K. WILLIAMs, 
defendant in error. 


1. If one who has title to property, requests another to buy it for him, 
without asserting his claim to the property, he is estopped from deny- 
ing, that he, from whom the requested purchase was to be made, had 


title. 


Complaint in Trover, in Carroll Superior Court, tried be- 
fore Judge Dennis F. HamMonp, at the April Term, 1861. 


The facts of this case, were agreed on by the counsel for 
the parties, and are as follows: On the 26th day of Febru- 
ary, 1856, Ivey Hill instituted his action in Carroll Inferior 
Court, against Sheppard K. Williams, for the recovery of a 
yoke of oxen, worth $60 00. Williams had received the 
profits of the oxen since the 1st day of March, 1855, of the 
yearly value of $30 00. At December Term, 1857, of said 
Inferior Court, the case was tried and the jury found for the 
plaintiff, Hill, $40 00 for the oxen, and $10 00 for hire. 
Williams appealed to the Superior Court, and at the April 
Term, 1861, the case was tried on the appeal. On the trial, 
it was shown by the evidence, that on the 9th of February, 
1854, Hill, who then owned the oxen in dispute, bargained 
them to one Jeremiah Waters, in Randolph county, Alabama, 
for $75 00, taking the notes of Waters therefor, with the 
express agreement that the oxen should remain “ Hill’s oxen,” 
until the notes were paid. After the oxen were delivered to 
Waters under this contract, he moved over into Carroll 
county, in this State, and used and claimed the oxen as his 
own for about one year. About the first of the year 1856, 
the oxen were in Williams’ possession, and he was using 
them hauling stocks to his saw-mill. Hill demanded the 
oxen from Williams, who refused to give them up.’ With 
the exception of $15 00, the notes given by Waters to Hill 
for the oxen, were still unpaid. 

On one occasion, whilst Waters was gone to market, Hill 
came to Williams and requested the latter to buy the oxen 
for him, so that he might get his pay from Waters. Wil- 
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liams tried to make the purchase but failed. After that time 
Waters started to run away, when Williams followed him 
and bought the oxen from him, and paid for them, as Wil- 
liams said, in a debt which Waters owed to him, Williams, 

Upon this evidence, the presiding Judge, amongst other 
things charged the jury, “that ifthey believed, from the evi- 
dence, that the plaintiff induced the defendant to believe that 
he, the plaintiff, had no claim on the oxen, by requesting the 
defendant to buy the oxen for him, that he had a right to 
buy them for himself, and that the jury had a right in com- 
ing to a conclusion on this point, to consider all the circum- 
stances connected with this particular case, and if the fact 
was true they ought to find for the defendant.” 

The jury returned a verdict for the defendant, and _ plain- 
tiff’s counsel at once moved for a new trial on the ground: 
That the verdict was contrary to evidence, contrary to law, 
contrary to the charge of the Court, and strongly and decid- 
edly against the weight of the evidence in said case. 

The Court refused the new trial, and the plaintiff now 
brings his writ of error to reverse that decision and judgment. 


W. W. MerRELL, for plaintiff in error. 


H. F. MeERRE tL, for defendant in error. 
By the Court—LuMpPxkwy, J., delivering the opinion. 


Hill, it seems, applied to Williams, the defendant, to pyr- 
chase the oxen for him, to secure his debt from Waters. But 
how he was to make the purchase, does not appear whether 
he placed the notes in Williams’ hands, that Waters gave for 
the oxen, for that purpose, the evidence does not show. Hill 
produced the notes on the trial, and it does not appear from 
the evidence that he informed Williams that he had them. 
Williams undertook to buy the oxen for Hill. This, the 
testimony shows, he could not do. Afterwards Waters at- 
tempted to run away; Williams followed him and bought 
the oxen for himself, in payment of a debt that Waters owed 
him. The charge of the Court upon this proof was, that if 
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Williams was induced to believe from the conversation with 
Hill, that he, Hill, had parted with the title to the oxen to 
Waters, that, then Williams had a right to buy the oxen for 
himself. The evidence warranted this charge, and it was 
sound law upon the facts proven on the trial. Suppose the 
title was to remain in Hill until Waters paid for the oxen. 
If Hill instructs Williams to buy the property from Waters, 
Hill is estopped from denying that Waters had title, setting 
up no title in himself. And this is true, admitting that Hill 
was only intending to secure his debt, provided, he did not 
communicate the facts to Williams. Suppose one stand by 
ata sheriff’s sale and in order to quiet his title, bids for 
property, asserting no title in himself, and that is just what 
the testimony shows Hill did. He is estopped from deny- 
ing that the property is defendant’s. It would be different 
had he made known his own title, and that he only bid with 
a view to protect it. 
Let the judgment be affirmed. 


CuHartEs L. Wooren, plaintiff in error, vs. Win~ram H. 
InMAN, defendant in error. 


The transferee of a negotiable paper, who receives the same before it is 
due, cannot be affected by ay agreement or understanding between 
other parties to the paper, unless notice of such agreement or under- 
standing is brought home to the transferee. * 


Suit on a bill of exchange, in Catoosa Superior Court, tried 
before Judge Dawson A. WALKER, at May Term 1861. 


This was an action brought by William H. Inman, against 
Lewis C. Graddy, Thomas B. Wooten, and William J. 
Wooten, constituting the firm of T. B. Wooten & Co., as 
acceptors, and Justin C. Wells, as endorser, and Charles L. 
Wooten, as drawer, to recover the amount of a bill of ex- 
change, drawn by the said Charles L. Wooten, addressed to 
the said firm of T. B. Wooten & Co., requesting them to pay 
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to the order of Justin C. Wells, the sum of $2,000 00. The 
bill was endorsed by the said Wells, and delivered to said 
Inman. 

At May Term, 1860, the defendants confessed a judgment 
to the plaintiff for the amount of the bill of exchange sued 
on, reserving the right of appeal. From this confession of 
judgment, the said Charles L. Wooten alone appealed, and 
on the trial of the case on the appeal, a verdict was rendered 
in the plaintiff’s favor for $2,000 00, principal, with interest 
and cost of suit. 

Council for the defendant then moved for a new trial on 
the grounds : 

1. That the verdict was against the evidence, and strongly 
and decidedly against the weight of the evidence in said case. 

2. Because the Court erred in this, to-wit: after charging 
the jury, that “if Inman knew, at the time the bill sued on 
was deposited with him by Graddy, that the same was de- 
posited as collateral security, for the payment of $1,000 00, 
shortly before that time drawn by Graddy for T. B. Wooten 
& Co., and for further advances on the faith thereof, to said 
T. B. Wooten & Co., not to exceed the sum of $2,000 00, 
the amount thereof, then the plaintiff had no right to appro- 
priate the same to pay the individual indebtedness of the 
said Lewis C. Graddy to him,” qualified said charge and 
added to the same, the following: “ but the great point, and 
main question in this case is, did Inman, at the time the bill 
was deposited with him, understand that the same was de- 
posited as collateral security for the payment of the indi- 
vidual indebtedness of Graddy, and the joint indebtedness of 
T. B. Wooten & Co., or the indebtedness of the latter only ? 
If the agreement between Inman and Graddy was, that this 
bill should secure the payment of both money due by Graddy, 
and by T. B. Wooten & Co., then the defendant, Charles L. 
Wooten would be liable for the amount of the draft, provided 
there was due to Inman, from Graddy, and from T. B. 
Wooten & Co., as much as the amount of the draft.” The 
charge of the Court was much more elaborate than what is 
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here given, but the point of the charge objected to is suffi- 
ciently stated. 

The new trial was refused, and the refusal is, the error 
alleged. 

The facts developed by the evidence are fully stated in 
the opinion of the Court. 


AKIN, for plaintiff in error. 


McConnELL & TRAMMEL, contra. 


By the Court-—LuMPKIN, J., delivering the opinion. 


This case was unnecessarily complicated on the trial be- 
low ; and matter introduced wholly irrelevant, and calculated 
to confuse as all irrelevant matter, whether in proof or in 
argument, always does. 

T. B. Wooten & Co., of which firm Graddy was a partner, 
kept flouring mills. Graddy likewise kept a mill of like 
kind on his individual account. Graddy was in the habit of 
buying wheat, both, on account of the firm, and his own ac- 
count, getting the money to pay for it from Inman, and 
drawing on the flour which was forwarded to market, to re- 
imburse the advances. Graddy transacted the whole business 
with Inman in his individual name. Being indebted to 
Inman for past advances, Inman suggested, that to cover 
these advances and future ones also, Graddy had best furn- 
ish him with collateral security. Accordingly, Graddy 
procured a draft for $2,000, drawn by C. L. Wooten the 
defendant, on T. B. Wooten & Co., in favor of Wells, who 
endorsed the paper, and it was delivered to Inman. It- is 
conceded that C. L. Wooten and Wells are mere accommo- 
dation parties. This is the instrument sued on. Shortly 
before the transaction, Graddy had drawn a $1,000 from In- 
man, which he says Inman knew was for T. B. Wooten & 
Co. Inman contends that the draft of C. L. Wooten cov- 
ered the individual balances due by L. C. Graddy, as well 
as the balances due by T. B. Wooten & Co., whereas, Wooten 
insists that it was given to cover these latter balances only, 
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and that such was the understanding between him and 
Graddy, at the time he drew the paper. This being a nego- 
tiable paper, whatever may have been the understanding 
between Graddy and C. L. Wooten, unless knowledge of such 
agreement is brought home to Inman, he cannot be affected 
by it. Graddy is the witness relied on by the defendant. 
In his depositions he testifies to no such understanding ; but 
his testimony rather leads to the contrary conclusion. In- 
deed he swears positively, that he did not know how Inman 
understood the transaction. True, at the close of his eyi- 
dence, he says: “upon recapitulation, the substance of *he 
conversation between Inman and himself was, that he had 
better get some collateral for the $1000 he had already drawn, 
and for what he was getting, as it took a good deal of money 
to run the mill, (meaning the mill of T. B. Wooten & Co.) 
This bill was to secure the payment of the $1000, and other 
money that might be got for that purpose. I stated the 
same to Wooien, at the time when I got him to sign the bill 
as drawn.” It will be seen that this confused statement is 
not a “ recapitulation ” of what he had previously sworn, but 
is intended to be somewhat different. The jury chose to find 
in accordance with his previous explicit testimony, and the 
Court refused to disturb their verdict, and we will not inter- 
fere with the judgment of the Court. 
Let the judgment be affirmed. 
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NATHANIEL P. Harsin, plaintiff in error, vs. Isaac M. 
RoBERTS, executor, etc., for defendant in error. 


1, One who holds notes sued on, as collateral security for the payment of 
a debt due to him from the plaintiff in the action, is an incompetent 
witness for the plaintiff in such action. 

9, A judgement in a claim case, finding a lot of land subject to the pay- 
ment ofa fi. fa. against a vendor and warrantor, is sufficient evidence 
of an eviction of the vendee, though the land may not have been 
brought to sale under the judgment, and though the vendee and claim- 
ant may not have been actually turned out of possession. 

3. A.verdict and judgment, in accordance with the law and facts of a 
case, will not be disturbed. 


Assumpsit, in Whitfield Superior Court. Tried’ before 
Judge Dawson A. WALKER, at May Term, 1861, and mo- 
tion for a new trial decided at Chambers, on 4th day of June 
1861. 


The questions presented for adjudication in this case, arose 
out of the following statement of facts, to-wit: On the 29th 
of March, 1860, Nathaniel P. Harbin, instituted an action in 
the Superior Court of Whitfield county, against Isaac M. 
Roberts, as executor of the last will of Jeremiah Roberts, de- 
ceased, to recover the sum of $600 00 alleged to be due on 
two promissory notes executed by Jeremiah Roberts, in his 
lifetime, payable to Isaac J. Collier, or bearer, dated the 18th 
of June, 1858, for $300 00 each, one due 25th December, 
1858, and the other due twelve months after date, and both 
transferred to said Harbin. 

To this action the defendant pleaded a failure of consider- 
ation, alleging, that the notes were executed for the purchase 
price of lot of land, number 264, in the 8th district of the 
3d section of Murray county, which Collier, the payee, sold 
to defendant’s testator, conveying the same with warranty of 
title, and that the land was levied on and found subject to 
the payment of judgments existing against Collier at the 
time of the conveyance, that Collier was wholly insolvent, 
and that plaintiff purchased the notes-with full knowledge 
and notice of the consideration of the notes, and the total 
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failure of such consideration. On the trial of the case in the 
Court below, the plaintiff read in evidence the notes sued on, 
and there rested his case. 

In behalf of the defendant it was shown, by an exempli- 
fication from the records of Murray Superior Court, that the 
lot of land aforesaid had been levied on by virtue of a fi. fa. 
from Coweta Superior Court, in favor of Wardlaw, Walker 
& Co., against Isaac J. Collier, founded on a judgment ob- 
tained in September, 1855, that a claim was regularly inter- 
posed by Isaac M. Roberts, as the executor of the last will of 
Jeremiah Roberts, deceased, that after a regular trial of the 
claim, the land was found subject to said fi. fa., by the judg- 
ment of said Court. 

The defendant also proved by several witnesses, that Har- 
bin knew, before he traded for the notes, that they were 
given for the land aforesaid, and was expressly informed that 
Collier was insolvent, and that there were subsisting judg- 
ments against him for a larger amount than the notes or the 
value of the land obtained, before he sold the land to Jere- 
miah Roberts, that Harbin bought the notes at a large dis- 
count, giving as a reason for buying them in despite of notice 
of the facts aforesaid, that the notes would be good, as_ they 
were given for land, and he was buying them before they 
were due, and was willing to take the chances. 

Pending the trial, the plaintiff offered C. B. Wellborn as 
a witness, to rebut the testimony of the defendant, and to 
show the circumstances under which Harbin purchased the 
notes, and that he purchased them without notice of the facts 
presented as a defence to the action, and with the consent of 
defendant’s testator, but it appearing by the witness himself 
that he held the notes sued on, as collateral security for the 
payment of a debt due from the plaintiff to him, the Court 
adjudged him incompetent to testify in the case, notwith- 
standing the witness stated that he held other collaterals be- 
sides these notes, more than sufficient to pay off his claim 
against the plaintiff. The presiding Judge decided, that he 
would allow the witness to testify, if he would state that he 
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had no interest in the notes sued on, or would release his 
claim upon them, which he refused to do. 

The testimony having closed, the Court charged the jury, 
amongst other things, ‘that the judgment finding the land 
subject as aforesaid, was sufficient evidence of an eviction, 
and of a failure of consideration, if the plaintiff had notice of 
the facts constituting the defence, at the time he purchased 
the notes.” 

Counsel for the plaintiff requested the Court to charge the 
jury, “that it would not be equitable and just for Roberts 
to keep the title to the land, and get rid of the payment of 
the notes, and that the remedy of the vendee when his title 
fails, is against the vendor on his warranty, if there be a 
warranty, and that if the lot of land should never be brought 
to sale, and Roberts perfects the title by paying less than the 
amount of the notes, then he would only be allowed a credit, 
as against Collier, for the amount he paid out to perfect the 
title.” 

This charge the Court declined to give, and plaintiff ex- 
cepted. The jury returned a verdict in favor of the defend- 
ant, and counsel for the plaintiff then moved for a new trial 
on the grounds : 

1. That the Court erred in rejecting the testimony of the 
witness, Wellborn, under the circumstances before detailed. 

2. That the Court erred in charging, and in refusing to 
charge the jury, as hereinbefore stated. 

3. That the verdict was contrary to law and evidence, and 
strongly and decidedly against the weight of the evidence 
and without sufficient legal evidence to support it. 

The Court overruled the motion, and refused the new trial, 
and the plaintiff by his writ of error seeks to reverse that 
judgement on the ground of alleged error. 


L. W. Croox and W. K. Moors, for plaintiff in error. 


W. H. Dasney and J. M. Jackson, for defendant in error. 
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By the Court—JENKinNS, J., delivering the opinion, 


To test the competency of the witness, Wellborn, (objected 
to on the score of interest) he was examined on his voire dire, 
He stated that “ the notes sued on, together with others, had 
been transfered to him as collateral security for a debt due 
him by the plaintiff, but, that the other notes held in like 
manner, were abundantly sufficient to secure his debt.” The 
latter declaration is relied upon to show the absence of inter- 
est and to establish his competency. The interest to disqualify 
the witness “ must be some legal, certain and immediate in- 
terest, either in the event of the cause itself, or ete.” 1st, 
Greenleaf on Evidence, section 386. Wellborn has the legal 
title to the notes. In the event of a recovery, he would he 
entitled to the money recovered. He would be immediately 
benefitted thereby. True, if this recovery be defeated, he 
has other recourse; his debt is not thereby certainly lost, 
but his security is weakened, and there is no absolute cer- 
tainty that the remaining security would be available. The 
recovery in this case would make certain, that which must 
otherwise remain uncertain, viz: the realization, pro tanto, 
of his chose in action. He hada Jegal interest because the 
title was in him. He had a certain interest because it did 
not rest in hope or expectation, but accrued by contract. He 
had an immediate interest because the fruits’ of the judgment 
in the event of recovery would pass’ to him. ‘ When the 
immediate effect of a judgment for the plaintiff is to place 
the witness in the enjoyment of a right, he is incompetent.” 
Ist Greenleaf on Evidence, section 392; Rex vs. Williams, 
9 B. and C., 594. 

Although the proper test of disqualifying interest, is the 
legal conclusion from facts developed, as already applied in 
this case, that conclusion is strengthened by the apparent 
impression on the witness’ mind. He would not say he had 
no interest. He refused to release any interest he might 
have. He evidently thought as we think, he had an inter- 
est and refused to relinquish it. 

This Court has expressly decided that in an action of cove- 
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nant on a warranty of title, the judgment against the war- 
rantee in an action of ejectment upon a paramount title, was 
sufficient evidence of eviction without adducing a writ of 
possession executed. ‘This case rests upon the same principle. 
The plea interposed against the recovery on the notes, is fail- 
ure of consideration, which consists in these facts, viz: the 
notes were given for a tract of land, which has since been 
levied upon under an execution against the vendor and payee 
of the notes, for a sum larger than the amount of the notes. 
The vendee and maker of the notes interposed a claim to the 
land, under our statute, and by final judgment the land has 
been made subject to the execution, and the charge given is 
right. It follows from the ruling, that the Court below 
properly refused to give the charge asked by the plaintiff. 
We therefore hold that, that Court committed no error in 
overruling the motion for a new trial. 
Let the judgment be affirmed. 





Davip R. McCurpy, plaintiff in error, vs. Wm. Terry, 
defendant in error. 


1, A party, plaintiff or defendant, may begin at either end of his testi- 
mony, upon the assurance of counsel, that he expects to supply all 
the links in the testimony necessary to make out his case. 

2. When a case is in the last resort, testimony taken by interrogatories 
and commissions, can only be objected to on the ground of irrelevancy. 

. Ina suit brought to recover notes given for a negro slave, a receipt 
given by the vendor to the vendee, for the purchase price of the slave, 
is admissable in evidence, although the receipt contains no covenant 
of warranty. 

4, The refusal of the Court to suspend the trial and continue a case, to 
enable a party whois surprised by the testimony of a witness, to ob- 
tain evidence to impeach him, is not a sufficient ground for a new 
trial. 

. A witness who is interested in the event of the suit, is incompetent to 
testify in behalf of the party with whom his interest lies. 

6. An attorney at law, without special authority, is ndt competent to re- 
lease a witness for his client. 

. It is not error for the Court to refuse to suspend the trial, and con- 
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tinue a case, in order to enable an attorney to obtain from his absent 
client, a release to a witness. This is especially so, where the client 
was apprised of the necessity of the release. 
8. The refusal to charge what is not law, is no ground for a new trial, 
9. Newly discovered evidence which is merely cumulative, and which 
ought not to change the verdict if admitted, is no ground for a new 


trial. 


Action of Assumpsit. In Forsyth Superior Court. Tried 
before Judge GeorcE D. Ricz. At August Term, 1860, 


The following is a condensed statement of the facts and 
questions presented by the voluminous record in this case, 
to-wit: Some short time before the 19th of June, 1857, 
Samuel Rawlins, who was a keen, shrewd trader, residing in 
the county of Gwinnett, sent a message to one James F, 
Cockerell, to bring old man Terry over to Rawlins’ house, to 
a big hard-shell meeting, which Rawlins afterwards said he 
knew was not to take place when he sent the message. Cock- 
erell, however, did go from Terry’s residence, in Forsyth 
county, to Rawlins’, in company with Terry, and on the 
19th of June, 1857, Rawlins sold to Terry 4 negro man by 
the name of Harry, about fifty or fifty-five years of age, and 
worth, if sound, about $400 00 or $450 00, for the sum of 
$800.00. The trade was closed by Terry executing and de- 
livering to Rawlins, sixteen promissory notes, for $50 00 
each, all bearing date, the day and year aforesaid, to become 
due the 25th December, 1857, and payable to Samuel Rawl- 
ins, or bearer, and by Rawlins executing and delivering to 
Terry, a receipt, of which the following is a copy: 

“Received of William Terry, eight hundred dollars, in 
full payment for the negro man, Harry. 19th June, 1857, 

“SAMUEL RAWLINS.” 


Terry was a very old man, being at the time, eighty or 
ninety years old, whose business was transacted by his sons. 
The sale of the negro occurred on Friday, at Rawlins’ resi- 
dence, in Gwinnett county, and the negro was left with Rawl- 
ins,.as Cockerell and Rawlins’ son testify, because his clothes 
were at his wife’s house,’ and Terry could not conveniently 
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carry him home, as Cockerell was in the buggy with him. 
Rawlins was to send the negro to Terry on the Friday fol- 
lowing the trade, but in consequence of the negro’s affliction 
with flux, or bloody dysentery, which was then prevalent in 
Rawlins’ family, he concluded to send the negro to Terry on 
Monday, as he himself avowed, for fear the negro might die. 
The negro was very sick on the way, and was discharging 
blood from his bowels. On Wednesday a physician was call- 
ed to see him, who testified that he was very sick, and must 
have had flux or bloody dysentery, for a week or ten days 
previous to that time. The negro did no work after he came 
to Terry, and continued sick for a short time and died. Pend- 
ing his sickness two of Terry’s sons went to see Rawlins, 
and made an effort to induce Rawlins to rescind the trade, 
but he refused to do so. Rawlins’ son, and one of his ten- 
ants, assert that the negro was sound when the trade was 
made, others who knew the negro, testified that they did not 
deem him a sound or healthy negro. 

On the 10th day of August, 1857, Rawlins.sold or pre- 
tended to sell, the notes on Terry to the plaintiff, David R. 
McCurdy. The terms of the sale, as testified to by McCur- 
dy, himself, were: that Rawlins gave him the notes on Ter- 
ry, and one hundred dollars in cash, for his, McCurdy’s, for 
$850 00. Terry was good for. the sum of his notes, and 
possessed much more property than McCurdy. McCurdy 
testified that he received the notes in good faith, and had no 
notice of any defence to them, whilst the defendant proved 
by one witness that McCurdy said that he did not care a 
damn whether he collected the notes or not, that Rawlins had 
only hired him to collect the notes and agreed to give him 
fifty dollars for his services. 

Under his plea of failure of consideration, the first proof 
offered by the defendant was evidence going to show the 
fraud and deceit practised by Rawlins in the sale of the ne- 
gro to Terry. This evidence was objected to by the plain- 
tiff’s counsel, on the ground that such a defence could not be 
set up until it was shown that McCurdy bought the notes 
after they were due, or that he had notice of the defence. 
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The objection was overruled, and the evidence admitted, up- 
on a statement by defendant’s counsel, that he expected to 
show notice to plaintiff of the failure of consideration. This 
decision of the Court was excepted to by counsel for plain- 
tiff. 

The defendant also offered in evidence the depositions of 
Robert Watson, to the reading of which plaintifi’s counsel 
objected on the ground, that the interrogatives to which the 
depositions responded, were taken from the Clerk’s office, 
and re-executed without order of Court for that purpose, and 
that the answers proposed to be read were different from the 
first answers to the interrogatories, which were suppressed be- 
cause of adefect in the manner of taking them. The Court 
overruled the objection and admitted the depositions, on the 
ground that as the case was on the appeal, and in the last resort, 
the objection should have been taken before the case was sub- 
mitted tothe jury. ‘To this ruling the plaintiff’s counsel ex- 
cepted. 

When the receipt from Rawlins, to Terry, for the pur- 
chase price of the negro was tendered in evidence, counsel 
for plaintiff objected to the same, on the ground that it con- 
tained no covenant or warranty. The objection was overruled 
by the Court, and plaintiff excepted. 

Pending the trial, defendant introduced Stephen McGin- 
ness as a witness, who testified, amongst other things, that 
the plaintiff, McCurdy, told him that he purchased the notes 
from Rawlins with the understanding that if they were not 
collected cut of Terry, that he, Rawlins, would make them 
good to McCurdy. ‘The witness also testified, on cross-exam- 
ination, that he was examined as a witness on a former trial 
of this case, and did not then testify to this conversation with 
the plaintiff, and gave as a reason, that he was not interro- 
gated on that subject. Counsel fer plaintiff moved, at this 
point, to suspend the trial and continue the case, on the 
ground that they were surprised by the testimony of Me- 
Ginness to a material and controlling point in the case, which 
he did not disclose on his former examination as a witness, 
and that they desired time to obtain the testimony of wit- 
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nesses to impeach him, which the counsel stated in their place, 
that they could and would do, by various witnesses in Gor- 
don county, where McGinness resided. Counsel ‘also stated 
that they could and would contradict the testimony contained 
in the depositions of Robert Watson, by one George W. 
Rogers, if the Court would continue the case, and thus give 
them time to obtain the testimony. 

The Court refused to continue the case, and plaintiff ex- 
cepted. Pending the trial plaintiff offered Samuel Rawlins 
asa witness, to prove that the negro was sound when sold to 
Terry, that there was no deceit in the trade, and that Mc- 
Curdy was an innocent purchaser of the notes before they 
were due, and without notice of any defence to them. Counsel 
for defendant objected to Rawlins’ testimony on the ground that 
being interested in the event of the suit, he was an incompetent 
witness. The Court sustained the apjection, and rejected the 
witness, although he stated on his voir dire that he had no 
interest in the case, the Court holding, that the evidence in 
the case showed that he was interested. To this decision the 
plaintiff excepted. J. N. Glenn, one of the attorneys of the 
plaintiff, then stated, in his place, that his client was not in 
attendance upon the Court, and had been for some time in 
extremely bad health, and proved by Rawlins, that he had a 
letter from plaintiff announcing himself sick, and under 
these circumstances said attorney proposed to release the wit- 
ness, but the Court held that he could not do so without 
proper authority, and plaintiff excepted. 

Counsel for plaintiff then moved to continue the case, in 
order to obtain a release of the witness, from the plaintiff 
himself, which motion the Court overruled, and the plaintiff 
excepted. 

Counsel for the plaintiff requested the Court to charge the 
jury, “that the evidence of*two witnesses to the fact that the 
negro was sound at the time of the sale, should outweigh the 
opinion of a physician, who saw him five or six days after- 
wards, as to his soundness when he was sold.” 

This charge the Court declined to give, and plaintiff ex- 
cepted. The jury returned a verdict for the defendant. 
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Plaintiff’s counsel then moved the Court to set the verdict 
aside, and award a new trial of the case, on the ground that 
the Court erred in the several decisions and rulings aforesaid, 
and also on the ground, that the verdict was contrary to law, 
contrary to evidence, and strongly and decidedly against the 
weight of evidence, and also on the ground of newly discoy- 
ered evidence. 

_In support of the last ground for a new trial, the plaintiff 
presented an affidavit sworn to by A. C. Ford and W. H. 
Ford, stating that in the summer of 1858, the defendant said 
in their presence, that he had bought a negro man by the 
name of Harry, from Samuel Rawlins, the summer before, 
and the negro died in a week after the purchase, with flux, 
and his boys were trying to get shut of his having the notes 
to pay, and that they were wrong, for the negro was well and 
hearty when he bought him, and he would have paid for 
him and never said a word, if it had not been for the boys, 
that everybody had to die, and no telling how quick. 

Also an affidavit sworn to by the plaintiff and his attor- 
ney, stating that they were not aware of the testimony em- 
bodied in the affidavit of the two Fords, until after the trial 
of this case. 

After argument had on their motion, the presiding Judge 
refused the new trial, and the plaintiff now prosecutes this 
writ of error to reverse that judgment. 


H. P. Betz and J. N. GuEny, for plaintiff in error. 


G. N. Lester and R. P. Lester, for defendant in error. 


By the Couwrt—LumpkIn, J., delivering the opinion. 


Samuel Rawlins sold to William Terry, a negro man 
named Harry, for which he gave him sixteen fifty dollar 
notes. Rawlins transferred the notes to David R. McCurdy, 
who brought this action upon them. The defendant pleaded 
a failure of consideration, and knowledge of the fact by the 
plaintiff before he became the holder of the notes. In other 
words, that he was not a bona fide holder. The plaintiff read 
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the notes to the jury on the trial, and closed his case. The 
defendant proposed offering evidence to show that the consid- 
eration of the notes sued on had failed, which was objected 
to, until notice was brought home to the plaintiff. The ob- 
jection was overruled by the Court, and we think, properly. 
It has been again and again ruled by this and all Courts, 
that a party, plaintiff or defendant, may begin at either end 
of his testimony, upon the assurance of counsel, that he ex- 
pected to supply all the links in the testimony necessary to 
make out his case. 

The defendant offered to read the deposition of Robert 
Watson, to certain interrogatives, which was objected. to on 
the ground that the interrogatories had been once answered, 
and the answers suppressed by order of the Court, and that 
they had been, after that, taken from the Clerk’s office and, 
re-executed before different commissioners, without leave of 
the Court, or notice to the other party. What of that? The 
case was submitted to the jury, and the statute is imperative 
that, that being the case, the interrogatories could only be 
objected to on the ground of irrelevancy. We must presume 
that they were in the office in time to make the objection. 

We cannot see the point of the objection to the reading of 
the receipt for eight hundred dollars paid by Terry to Raw- 
lins, for the negro. To proof of the request by Rawlins, to 
Cockerell, to bring old man Terry over to attend a “big 
hard-shell meeting” which never eame off, plaintiff objected, 
and we think he was right in trying to exclude this testi- 
mony, as it was the commencement of this nefarious fraud. 
But the Court, for that reason, was equally right in overrul- 
ing the objection. Plaintiff being surprised by the testi- 
mony of Stephen McGinness, moved to continue the case, to 
prove the general bad character of the witness, which proba- 
bly he could have done, the name being suggestive. But 
this would have constituted no ground for a new trial, after 
verdict, and we think it was not sufficient to continue the 
case. Samuel Rawlins was properly excluded as a witness. 
If the notes were lost by McCurdy, on account of the failure 
of consideration, Rawlins was clearly liable to make good 
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the loss. Neither was it competent for the attorney to release 
him. It does not come within the scope of his employment, 
Neither could the case be continued to get McCurdy there, 
for that purpose. For counsel had talked the matter over 
with his client, and he gave him verbal authority to execute 
a release. He was apprised of the necessity of it. 

As to the charge requested of the Court, it was not war- 
rented by the evidence. Besides it was not a matter of law. 
The jury might, had they seen fit, have believed the testi- 
mony of the physician, in opposition to that of the two 
witnesses to the transaction, without violating any principle 
or rule of law. 

As to the newly discovered evidence, in addition to the 
objection, that it was cumulative merely, the Court is satis- 

sfied, that it could not change the verdict, and that it ought 
not to have that effect. The testimony unmistakably estab- 
lishes, that not only a most wicked fraud was practiced by 
Rawlins on Terry, but that he still is the owner of Terry’s 
notes, the transfer to McCurdy being colorable only. 

Let the judgment be affirmed. 





3 
GrorGE W. STANCELL, executor, etc., plaintiff in error, vs. 
MIcHAEL J. KENAN, ef. al., defendant in error. 


1. Testamentary capacity defined. The charge of the Court in this case 

is not erroneous. 

If counsel, from notes taken by him on a former trial, or from his 

recollection of the charge of the Court as then given, or from notes of 

the charge, taken by the presiding Judge, himself, rehearse such 

charge, to the jury, and assume that it embodies the law of the case, 

there is no good reason for arresting him, and prohibiting that course, 

and a failure of the Court to arrest the counsel, is no sufficient 

ground for a new trial. 

3. This Court will not review anything which transpires privately in the 
Court-room, between the Court and counsel. 

4, It is not error in the Court to permit a special jury, engaged in a pro- 
tracted trial of a civil cause, to separate whenever the Court takes a 
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recess for necessary refreshment, no motion being made contra, or 
cause shown for not allowing the separation. 

5. The verdict in this case being strongly and decidedly against the 
weight of the evidence, and therefore contrary to law, must be set aside. 


Devisavit vel non, in Whitfield Superiar Court, tried be- 
fore Judge D. A. WALKER, at the April Term, 1861. 


On the 10th day of January, 1860, in the presence of 
Charles J. McDonald, Marble J. Camden, John Barrett, and 
Martin H. Dooly, as attesting witnesses, Owen H. Kenan 
made, ordained, and published, as his last will and testa- 
ment, a paper containing the items following, that is to say: 

“Trem 1st—I wish all debts, if any, which I may owe at 
the time of my death,,paid as speedily as possible.” 

“Trem 2nd—I give and bequeath the son Michael, of my © 
nephew, Michael J. Kenan, of McIntosh county, a negro boy 
child, named Mike, about eighteen months old, to him and 
his heirs forever.” 

“Trem 3d—I give and bequeath the following. named 
negroes to my neices, Arabella Horne, Ann Beecher, Uriah 
Gordon, in the manner hereinafter stated, viz: Robert, a man 
of yellow complexion, about thirty-five years old; Betsy, his 
wife, about thirty years old;-Jinney, a girl about fourteen 
years old; Anthony, a boy, a copper color, about twenty 
years old; Banks, a boy about twelve years old; Lewis, a 
boy about four years old; the two last, of yellow complex- 
ion ; Brown, a man of yellow complexion, about forty years 
old, and his wife, Phebe, half Indian, and Brown the son of 
Brown and Phebe; the said negroes, I give and bequeath to 
my neices aforesaid, and direct, that out of the proceeds of 
their labor, they are to be fed and clothed liberally, and as 
they have been faithful servants to me, they are to be kindly 
and humanely treated, and not to be worked cruelly or op- 
pressively, and they are to be kept together in families, un- 
less some one of them should steal, or be guilty of some other 
bad conduct, then such as misbehave in that way, are to be 
sold. On the death of either of my said neices, the two 
survivors are to have and to hold said property, on the same 
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terms and conditions, and subject to the same directions as 
are above expressed, and on the death of one of the said two 
survivors aforesaid, the said negroes are to go to the survivor 
in the same way and under like instructions, and on the 
death of the last of my said neices, the said negroes and their 
natural increase are to go to, and vest in, Henrietta Kenan, 
Martha Owen Kenan, and Ella Kenan, the daughters of 
my nephew, Augustus H. Kenan, of Milledgeville, under 
the same charges and injunctions of kind treatment that I 
have imposed upon my neices aforesaid.” 

“Trem 4th—I give and bequeath to my friend George 
Stancell, of Whitfield county, my law, and miscellaneous 
library, and a good horse, saddle and bridle.” 

“Trem 5th—The money which I leave on hand, or in 
bank, or at interest, at the time of my death, I direct to be 
kept at interest, and at Christmas of each year, I wish a 
present made of five, ten, fifteen, or twenty dollars, to each 
of my faithful servants aforesaid, as named above, according 
to their age and faithful conduct, and the balance of the 
yearly interest to be divided between my neices as long as all 
of them shall live, then to the two survivors of them, and 
then to the last one surviving, and after her death, the bal- 
ance of said interest, after paying the: said presents to. said 
negroes, to be divided equally each year, amongst the afore- 
said daughters of my nephew Augustus H, Kerian.” 

“ITEM 6th—Ali such of my wearing apparel, bedding, and 
bed-clothing, as my said neices may not desire to have, is to 
be given out and divided amongst my said faithful servants, 
who are named in the third item of this, my will, but such 
part thereof as my said neices or either of them may desire, 
I give and bequeath to them.” 

“Trem 7th—All the balance of my property, consisting of 
land, negroes, household and kitchen furniture, crops, grain, 
stock, and all and every thing, and articles of value, I give, 
bequeath and devise, to my said three neices, during their 
natural lives, to be divided equally between them, and if 
either should depart this life without leaving a-child, or 
children, her share to go to the survivors, and if two should 
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die without leaving a child or children, then the survivor to 
have the whole during her natural life, but should either of 
my said neices depart this life, leaving a child or children, 
leaving one or both of her sisters surviving her, then her 
share shall be held for the benefit of her child or children, 
until my last surviving neice shall depart this life, at which 
time, the whole of said property and the natural increase of 
the slaves, are to be equally divided amongst the children of 
my said several neices, and Martha Owen Stark, daughter of 
the late Honorable James H. Stark, deceased, of Spalding 
county, and the three daughters of my nephew, Augustus H. 
Kenan, hereinbefore named ; each of the three last named 
legatees, daughters of my said nephew to have a share’ pro- 
vided they marry, and at the time or shortly after she mar- 
ries, and upon no other condition; and if one or more of 
them should not be married at the time of said last named 
division, its or their share shall be withheld until she or 
they shall marry, and if one or more of them should never 
marry, their share or shares so reserved shall be equally di- 
vided amongst the other legatees named in this clause of this 
my will.” 1 

William Norton and George Stancell were appointed exe- 
cutors of the will. 

At the February Term, 1860, of the Court of Ordinary of 
Whitfield county, the will was proved, in common form, by 
the attesting witnesses, the testator having previously died 
without revoking or changing it. 

To this will, Michael J. Kenan, Uriah T. Kenan, William 
McClure, and his wife, Bell McClure, and Edwin H. Har- 
ris, and his wife, Lafayette Harris, next of kin of the testa- 
tor, entered their caveat and objections on the following 
grounds : 

“1st. Because the said Owen H. Kenan, at the time of 
making said pretended will, was not of sound and disposing 
mind and memory.” 

“2d. Because he was not, at the time of making and exe- 
cuting said will, possessed of sufficient mental capacity to 
make a will.” 
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“3d. Because the said Owen H. Kenan, at the time of 
making and executing said pretended will, was of advanced 
age, and exceedingly imbecile and weak, and that said will 
is uncertain, unequal, unjust, and unnatural.” 

Upon these grounds the caveators demanded that the exe- 
cutors should be required to prove the will in solemn form, 
and that the same should be set aside and declared void, and 
of none effect. 

The issue was tried before the Court of Ordinary, at April 
Term, 1860, and by the judgment of the Ordinary, the will 
was set up, and sustained, as the last will and testament of 
the testator. 

From this judgment of the Ordinary the caveators entered 
an appeal to the Superior Court of said county of Whitfield, 

Upon the trial of the case in the Superior Court, the Hon. 
Charles J. McDonald, the draftsman of, and one of the wit- 
nesses to the will testified, that in his opinion, the testator 
had sufficient mind and memory to make a will, that he came 
to the residence of witness in Marietta, and told him that he 
wanted him to write his will, that he attempted to imform wit- 
ness how he desired the will written, but could not call the 
names of his legatees, or connect sentences together so as to be 
fully understood, that when he discovered that witness did not 
understand him, he expressed great pain at it, that he then 
said he wanted certain negroes given to three women, hold- 
ing up his fingers and saying, “ women, not men,” and that 
he wanted these negroes protected, that in reply to inquiries, 
the testator said, he did not want them freed, or sent to a free 
State, or to Africa, for that that would be worse for them, 
that referring to the papers which he had sent to witness the 
evening before the will was written, the testator handed wit- 
ness one of them, and said the names of the three women 
were on the papers, and asked witness to write the names on 
a separate piece of paper, which being done, he said it was 
all right, and repeated, “to them for life, one dead, the other 
two, two dead to the other one, all dead, then to three other 
women down there,” pointing to the Southeast, that witness 
not understanding him, he again expressed great pain, and 
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said with great earnestness, “ fathers, fathers,” and witness 
thought, added, “children or daughters,” that witness not 
knowing who he meant by “ fathers,” inquired of the servant 
who accompanied the testator, who he meant, to which the 
servant replied that he did not know, unless he meant Mass 
Gus Kenan, that witness then asked testator if he meant Col. 
Augustus H. Kenan’s daughters, and he said yes, and told 
witness to write it down, and placing his hand on his breast 
said, “one, my name,” that witness then wrote the names of 
Col. Kenan’s three daughters on a separate piece of paper, 
and testator took the paper, read it, and said it was all right; 
testator was particular in requesting that the negroes afore- 
said should be well treated, sufficiently fed and clothed, and 
kept together in families, unless some of them should steal 
or otherwise misbehave, and in that event, they might be 
sold, that he then requested witness to put the whole clause 
relative to this parcel of negroes in writing, which witness 
did, and testator after reading it, expressed himself highly 
gratified that he had been understood, and said, that it was 
just as he had wanted it. ‘The witness further testified, that 
he had little or no difficulty in understanding the testator’s 
wishes in regard to the fourth, jifth and sixth items of the 
will, that he had considerable difficulty in understanding his 
wishes relative to Miss Stark, that the testator described her 
as having his name, and being the daughter of a gentleman 
who wag dead, and had had the office of Clerk or some other 
office, that witness mentioned one gentleman who had been 
Clerk, and was dead, but testator promptly rejected that as 
the name, that testator first having pointed toward Marietta, 
and then below, for the town of the residence of her father, 
witness called the names of several towns, Marietta, Atlanta, 
Jonesboro, and Griffin, when the testator said he thought the 
latter was the place, that after reflecting a moment, witness 
remembered that Judge Stark married Mrs. Kenan’s neice, 
and mentioned his name, and testator said yes, and asked the 
name to be written, and witness wrote on a piece of paper, 
the name of the legatee, Martha Owen Stark, which being 
read by testator, he said yes, that is all right, she is to come 
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in with the rest, after the death of the three first, that testa- 
tor looked over the will, read it, and not only approved it, 
but expressed himself highly gratified, that he had been un- 
derstood, and as often as twice, said, that he knew witness 
could do it, that witness had known testator for forty years 
or more, previous to his death, and was well acquainted with 
him. 

There was a large number of witnesses sworn on the trial 
of the case, but as the points established by their testimony, 
are very fully stated in the opinion of the Court, so well de- 
livered by Mr. Justice Jenkins, the Reporter deems it uneces- 
sary to go further into a detail of the facts proved, than he 
has already done. 

When the testimony had closed, and the counsel for caveat- 
ors was making the concluding argument to the jury, he 
commented at length upon a written charge of the presiding 
Judge, delivered to the jury on the occasion of a former trial 
of the case, when the jury failed to agree upon a verdict. 

The action of the Judge with reference to this matter, is 
complained of, as will be hereafter stated. 

The presiding Judge charged the jury in eatenso as follows 

“The question for your consideration is, does the paper’ 
propounded, contain the last will and testament of Owen H. 
Kenan, late of this county, deceased ? The propounders say 
it does; the caveators say it does not, and the decision of 
this question is now to be made by you, under the law and 
evidence. The caveators say, the paper does not contain the 
will of deceased, because at the time of executing the paper, 
he was not of capacity sufficient to make a will, and this is 
the great question in this case. What was the capacity of 
Kenan’s mind at the time of making the will, say 10th of 
January 1860? Testimony has been introduced to show the 
condition of his mind at various other times, the object of 
which was to shed light upon the state of his mind when the 
will was made, for that is the point of time to which your 
investigations are to be directed. The condition of his mind 
at other times may be considered in aid of ascertaining what 
was its real condition at the time of executing the will. You 
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should consider all the evidence introduced before you, and 
from that, decide whether, at the time of executing the paper 
propounded, he had sufficient capacity to make a will, for 
that is the point of time to which your investigations should 
be directed. What amount of capacity is sufficient to maké 
a valid will, is one of very difficult determination ; for such 
is the peculiar character of the human mind, such is the dif- 
ference in the intellectual powers of man, so varied in its 
operations, that in any particular case, it is usually exceed- 
ingly difficult to decide, when capacity ceases, and incapacity 
begins. The law presumes every man sane, and the burden 
of proving any one incapable of making a will devolves on 
those: asserting such incapacity. Now does the proof estab- 
lish such incapacity at the time of executing this paper? It 
is not denied by caveators, that deceased, up to the time of 
his affliction a few years ago, was of sound disposing mind 
and memory, but they insist that by reason of that affliction, 
his mind was impaired, and at the time of making his will, 
had rendered him incapable of making a will. The pre- 
vious condition of Kenan’s mind, his habits, his peculiarities, 
eccentricities, and in fact, all his traits of mental character, 
as shown by the testimony, are proper for your investigation 
in arriving at what was the condition of his mind subsequent 
to his affliction, and up to, and especially at the time of 
making the paper. I know of no general rule as to the suf- 
ficiency of evidence of capacity applicable to each case; each 
case must be determined by its own peculiar circumstances. 
In this case you are to determine upon the capacity of Owen 
H. Kenan to make a will, and the testimony is to be viewed 
in its application to his mind. Our Supreme Court says: 
‘neither eccentricity, nor imbecility, nor extreme old age, 
nor being deaf and dumb, whether from birth, or the calam- 
ity be superinduced, nor incapacity to make contracts for the 
purchase and sale of property, are sufficient to invalidate a 
will,’ 

“The words non compos (of unsound mind) are legal terms 
and import a total deprivation of understanding. What is 
meant by the phrases, ‘of sound and disposing mind and 
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memory,’ and ‘of capacity sufficient to make a will?’ They 
amount to and mean about the same thing, and are defined 
by the law to be, that the testator must be possessed, at the 
time of the execution of the will, of a sufficiently active 
power of memory to collect and retain the elements of the 
business to be performed, for a sufficient time to perceive 
their obvious relation to each other. In other words, a dis- 
posing mind and memory, is a mind and memory which have 
the capacity of recollecting, discerning, and feeling the rela- 
tions, connections, and obligations of family and blood. It 
is when a man is capable of making his will, with an under- 
standing of the nature of the business in which he is engaged, 
a recollection of the property he means to dispose of, of the 
persons who are or might be the objects of his bounty, and 
the manner in which it is to be distribued amongst them, 
It is not necessary that he should view his will with tie eye 
of a lawyer, and comprehend its provisions in their legal 
form. It is sufficient if he have such a mind and memory 
as will enable him to understand the elements of which it is 
composed, and the disposition of his property in its simplest 
forms. In deciding upon the capacity of the testator, it is 
soundness of the mind, and not the particular state of his 
bodily health, that is to be attended to. The body may be 
in a state of extreme debility, and yet he may possess suffi- 
cient understanding to direct how his property shall be dis- 
posed of. A testator must have some memory; for a man 
in whom this faculty is wholly extinguished, cannot be said 
to possess an understanding to any degree whatever, or for 
any purpose. But his memory may be very imperfect, it 
may be greatly impaired by age or disease, he may not be 
able at all times to recollect the names, the persons, or the 
families of those with whom he had been intimately ac- 
quainted, he may at times ask idle questions, and repeat 
those which had before been asked and answered, and yet his 
understanding be sufficiently sound for many of the ordinary 


transactions of life. He may not have sufficient strength of 


mind, and vigor of intellect to make and digest all the parts 
of a contract, and yet be competent to direct the distribution 
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of his property by will. This isa subject which he may 
possibly have often thought of, and there is probably no per- 
son who has not arranged such a disposition in his mind be- 
fore he committed it to writing. The question is not so 
much what was the degree of memory possessed by the tes- 
tator as: this; had he a disposing mind and memory? Was 
he capable of recollecting the property he was about to be- 
queath, the manner of distributing it, and the objects of 
his bounty ? To sum up the whole, were his mind and mem- 
ory sufficiently sound to enable him to know and understand 
the business in which he was engaged at the time when he 
executed the will? It is not essential to the legal capacity of 
a testator to make a will, that he should be capable of man- 
aging business generally; it is enough, if in the making of 
his will, and at the time of making it, he understands what 
he is doing. To make the will valid, the testator at the time 
of dictating the will, must have had sufficient discretion, and 
at the time of executing the will must have been able to re- 
‘collect the particulars which he had dictated, and at the 
time, understood what disposition he was making of his 
property, and to whom; that he must have been capable of 
understanding the nature of the business in which he was 
engaged, and the elements of which the will was composed, 
and the disposition of the property as. therein provided for, 
both as to the property he meant to dispose of by his will, 
and the persons to whom he meant to convey it, and the 
manner in which it was to be distributed amongst them. 

To apply the principles more particularly, in this case, did 
Judge Kenan comprehend the contents of this paper as his 
will, the nature of the estates he was conveying to his family 
connexions and others, their relative situation to ‘him, the 
terms upon which he stood with them, his own situation, 
and the circumstances which surrounded him? Were these 
and like objects, though seen by him, as through a glass 
dimly, by reason of the infirmity of age or other causes, con- 
templated by his mind with a steady though subdued light ? 
These are all matters for your consideration and determina- 
tion, From all the evidence then, does the paper propounded 

Vor. xxxmI—5. 
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contain the last will and testament of Owen H. Kenan, de- 
ceased, or not? If from the evidence in the case, you believe 
that it is his will, find for the propounders—if you think it 
is not his will, find for the caveators.” 

The jury returned a verdict against the paper, as the last 
will and testament of the said Owen H. Kenan. 

Counsel for the propounders then moved for a new trial, 
on the grounds following, that is to say: 

1st. Because the verdict of the jury was against the law 
and the evidence in the case. 

2nd. Because the verdict of the jury was decidedly, and 
strongly against the weight of the evidence in the case. 

3d. Because the charge of the Court, taken as a whole, was 
erroneous, and calculated to mislead the jury. (Certain 
specified parts of the charge were excepted to, but as the 
Supreme Court did not pass upon the grounds fora new 
trial in that form, they are omitted.) 

4th. Because the Court had written out the foregoing 
charge, and permitted the attorney making the concluding 
argument to the jury for caveators to read, and comment on 
it to the jury at length, telling them, that it would be given 
in charge as the law, and when the attorney who made the 
concluding argument for the propounders, commenced ad- 
dressing the jury, the Court asked for the paper on which 
the charge was written, and when the argument was closed, 
then read said charge to the jury, as the law of the case. 

5th. Because while the case was progressing, and the evi- - 
dence being heard, and the argument being made, and after 
counsel for the propounders had privately applied to the 
Court to keep the jury together, stating as a reason for the 
request, that they believed an effort had been made, on the 
former trial, to tamper with the jury, the Court allowed the 
jury to disperse during the recess of the Court, and at night. 
This application was made to the Court and not communi- 
cated to the opposite counsel, the Court controlling the mat- 
ter without consulting them, but the Court did caution the 
jury against talking, or being talked to, about the case in 
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any way. After the Court charged the jury, they were kept 
together until the verdict was rendered. 

The presiding Judge overruled the motion, and refused 
the new trial, and that refusal is complained of as error. 


AKIN, A. H. KENAN, JoHNSON, and Jackson, for plain- 
tiffs in error. 


Wa. DouGHERTY and DABNEY, contra. 
By the Court—JENKINS, J., delivering the opinion. 


This case comes before us upon exception to the judgment 
of the Court below, refusing to grant a motion for a new 
trial, and error is assigned on each ground taken in that 
motion. Leaving the first ground to be last considered, we 
dispose of the others, in the order in which they are stated. 
Deeming it unnecessary to examine in detail the several ex- 
ceptions taken to the charge given to the jury, we consider 
them as expressed in general terms, thus: “the charge of the 
Court, taken as a whole, was erroneous, and calculated to 
mislead the jury.” 

Ist. The object of the presiding Judge was to instruct the 
jury, what in law constitutes testamentary capacity, for the 
great question in this case was, had the testator such capacity ? 
We premise that all he may have said, and all we may say, 
must be taken apart from cases of idiocy, and of established 
insanity, and from all cases of supposed improper influence, 
and must be applied only to cases of alleged impairment of 
mind by age or by disease. 

From a careful review of the charge, we cannot say that 
it is erroneous. There is in it, we incline to think, no prop- 
' osition that is not sustained by authority. It is, perhaps, 
too much amplified—the same idea repeatedly presented— 
sometimes more, and sometimes less, elaborated. The object 
was, to fix in the minds of the jurors the idea intended to be 
conveyed by the terms “sound and disposing mind and 
memory,” as constituting testamentary capacity. In any 
attempt to convey this idea to a mind unlearned in the law, 
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amplification is apt to produce confusion, although it may 
not lead in a wrong direction. Simplicity and brevity are 
indispensable to complete success. Our impression is, that 
the following, or something very like it, would best accom- 
plish the object. A person has testamentory capacity, who 
understands the nature of a testament or will, viz: that it is 
a disposition of property, to take effect after death, and who 
is capable of remembering generally, the property subject to 
his disposition, and the persons related to him by the ties of 
blood, and of affection, and also of conceiving, and expressing 
by words written or spoken, or by signs, or by both, any . 
intelligible scheme of disposition. Harrison vs. Rowan, 3 
Wash, C. C. R., 580; Kirkwood vs. Gordon, 7 Rich., 379; 
Potts et. al. 11 Ga. R., 33. 

In the elaborate charge given by the Court below, we find 
nothing inconsistent with this test, nothing establishing a 
higher or lower standard of testamentary capacity, and there- 
fore no ground for reversal. 

Qnd. It appears, that on a former occasion, when this case 
was before the Court below, the presiding Judge delivered a 
written charge to the jury; that after a mistrial, that docu- 
ment remained among the Court papers of the case, and that 
on the recent trial, one of the caveaturs’ counsel, in his argu- 
ment to the jury, read it to them, stating that it was the 
charge which the Judge had once given in this case, and 
which he would give again, and this being permitted by the 
Court, is made a ground of the motion for a new trial. It is 
not pretended that the paper was furnished by his Honor, 
to the counsel, to be thus used: it came accidentally into his 
hands, and he was permitted (no objection being made) to 
read it. Unquestionably the right practice is, that nothing, 
in the nature of instruction to the jury, should pass from the 
Court, until the argument shall have been concluded. But 
if counsel, from notes taken by him on a former trial, or 
from his recollection of the charge of the Court as then given, 
rehearse it to the jury, and assume that it declares the law of 
the case, there would seem to be no good reason for arresting 
him, and prohibiting that course. Upon principle, we do 
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pot see that the use of the notes made by the Judge himself, 
would make the matter worse. It is a question of propriety 
between the counsel and the Court, in which the interest of 
the opposite party is not at all involved: 

The Judge had the opportunity of correcting any error 
that may have been made, either in the reading of counsel, 
or in the charge itself, should his opinion have undergone 
any change. We do not suppose that any Judge would be 
likely to introduce such a practice, or to furnish voluntarily, 
facilities for so doing, but the occurrence is not of so grave a 
character as to entitle the party to a new trial. 

3d. The Court was asked to grant a new trial, because the 
jury were permitted to separate during the recess taken by 
the Court, pending a very long trial, including adjournments 
from day to day, notwithstanding counsel for the propound- 
ers privately requested the Judge to keep them together. 
The private request here mentioned, gives no additional 
force to the exception taken. This Court will never review 
anything which transpires privately in the court room, be- 
tween the Court and counsel—will take no cognizance of 
such a request, because it can evoke no judgment or decision 
of the Court. 

Is it then erroneous in the Court to permit a special jury, 
engaged in a protracted trial of a civil cause, to separate 
whenever the Court takes a recess for necessary refreshment, 
no motion being made contra, or cause shown for not doing 
so? We think not. It is a matter of practice that may 
well be submitted to the sound discretion of the Court, the 
usual caution being given to the jurors not to converse with 
any one touching the case during such separation. 

4th. We come now to the principal ground upon which 
the motion for a new trial rests, viz., that the verdict is con- 
trary to law, and the evidence, and strongly and decidedly 
against the weight of the evidence. The*great question in 
the case is, whether or not, in view of all the evidence, the 
testator had, at the time he made his will, testamentary capa- 
city. It is not pretended that he was either idiotic or luna- 
tic. He was a man of fair intellect, had been bred to and 
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had practised the law, had been called to the bench of the 
Superior Court, had managed his affairs prudently and well, 
and had accumulated a considerable fortune. He was not 
superannuated, nor was he at the time he made his will suf- 
fering from great physical debility, having travelled nearly 
one hundred miles to the residence of his chosen scrivener, 
and having continued after the execution of his will to jour- 
ney yet further from home, attended only by a servant—one 
of his own slaves. He had had residing with him, for some 
time anterior to his death, a young man, who wrote for him, 
and attended to some extent to his business, but even down 
to his last illness (of but a few days’ duration) he gave to it 
his personal attention and active supervision, buying and 
selling, loaning and collecting money, etc., etc. Indeed, his 
business transactions were either conducted by himself, or, if 
done by lawyer or agent, were carefully and intelligently 
reviewed by him. Throughout his life, in character, in 
mind, and in manners, he manifested striking peculiarities, 
amounting to eccentricities. He was particularly remarkable 
for strong will, for independent thought, and frank expres- 
sion of opinion upon all subjects, and for ardent friendships 
and aversions. For years prior to, and at the time of his 
death, he had neither wife nor child, but numerous collateral 
relations. About five years anterior to his death, he was 
stricken with paralysis, the first shock of which prostrated 
both his physical and mental energies. Having a vigorous 
constitution, he in a comparatively short time rallied, and 
regained a very comfortable degree of health and strength. 
His mind, too, measurably recovered its wonted strength and 
activity, but to what extent we have now to inquire. That 
all of its faculties were never after restored to antecedent 
vigor, may be conceded as a fact established by the concur- 
rent testimony of all the witnesses. It is to this interval, 
between the shock of paralysis and his death, that our pre- 
ceding remarks relative to his business habits apply. Such 
was the man, his circumstances and connections in life, whose 
testamentary capacity we are to consider. The Ordinary of 
the county wherein he resided at the time of his death, 
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granted probate of a paper purporting to be, and propounded 
in common form, as his last will and testament. Subse- 
quently, the executors were cited to prove it in solemn form, 
and upon presentation of their allegations, certain of the 
heirs-at-law of the deceased filed a caveat against the pro- 
bate ef the will, on the ground that the testator, at the time 
of making it, was not of sound and disposing mind and me- 
mory, and that the paper propounded was not his last will 
and testament. The Ordinary, after a hearing, gave judg- 
ment for the paper propounded, and the caveators appealed 
to the Superior Court of Whitfield county, where a verdict 
was rendered by a special jury, that the paper propounded 
was not the last will and testament of the deceased. The 
brief of evidence filed in the Court below, with a motion for 
a new trial, and coming up here with the record, is volumi- 
nous, many witnesses having been examined. The question 
to be determined is, had the deceased testamentary capacity 
at the time the paper propounded was made? Much of the 
evidence, however, relates to his condition before and after 
that time; indeed, it covers the entire interval between the 
paralytic attack and his death. There are particular inci- 
dents testified to, by highly credible witnesses, that deserve 
to be noted. Having made a previous will, with which he 
became dissatisfied, and which he determined to revoke, he 
called together the subscribing witnesses, declared to them 
his dissatisfaction with it, and in their presence destroyed it. 
He engaged a neighbor and friend, who had written that 
will, to write another for him. But before he found it con- 
venient to attend to the engagement, that friend left the 
neighborhood, expecting to be absent several months. De- 
ceased then went a distance of nearly one hundred miles, to 
one who had been his friend from early manhood, one 
learned in the law, distinguished for ability, integrity, and 
amiability, and invoked his aid. The task, a difficult one, 
owing to his infirmity, being accomplished by mutual pa- 
tience and pérseverance, he expressed great gratification, and 
exclaimed exultingly, “I knew you could fix it.” Taking 
possession of the will, after execution, and returning home 
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after several days, he summoned to him the two persons 
named as executors, and exhibited to them that clause of the 
will, and urged their agreement to accept the trust. This 
obtained, he subsequently counted with them his money, 
being fourteen thousand, two hundred and fifty dollars in 
gold. It was first put into parcels of equal value, then 
those parcels counted, and by a short arithmetical process, 
the aggregate was ascertained. One of the executors named, 
made this calculation, and stated the result. Whereupon, 
the deceased said, “That is not right; mistake, sir;” and 
by inspection of the parcels, he discovered one to contain one 
piece too much. The value of the piece being added to the 
result previously attained, the deceased said, “that is right.” 
This occurred between the making of the will and his death, 
the whole interval being seventeen days. 

There are other incidents, supposed to indicate great men- 
tal infirmity. On one occasion he ordered the wagon of a 
visitor to be put into the stable and fed; on another, speak- 
ing of fowls, he called them,mules; on another, he offered 
fifty cents a piece for ducks, the market price being ten cents; 
on still another, being met and addressed by a neighbor, he 
exclaimed, “ who are you?” 

Again, being invited to a settlement of mutual accounts, 
he postponed it on account of the absence of the young man 
who resided with him, and attended to his business occasion- 
ally. Also, on one occasion, (probably immediately after the 
execution of the paper propounded,) whilst traveling in a 
railroad car, he talked in a voice so loud, and in a manner so 
boisterous and incoherent, passing rapidly from one subject 
to another, that the witness thought him deranged. There 
are, doubtless, other incidents testified to, of more or less 
significance, but these are cited as most significant on each side. 
The following points may be considered as established by an 
overwhelming weight of evidence, drawn from the witnesses 
of both parties: That during the time he was affected with 
thé infirmity which brings his testamentary dapacity into 
question, he did buy and sell, and transact business gener- 
ally, and in all this, did manifest a large degree of prudence 
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and sagacity ; that his judgment, as to the quality, value and 
ruling prices of articles he bought or sold, was good ; that 
he discriminated between different currencies, precisely as he 
had done before his affliction; that he made calculations, 
and reviewed those made by others, with accuracy ; that he 
continued to the last a keen and sagacious trader; that he 
had great difficulty in expressing his thoughts, seeming una- 
ble to command language, forgetting the names of persons 
and things; that he was always glad to have aid from his 
collocutor, promptly adopting or rejecting any conjectural 
statements of his meaning, always manifesting by his prompt- 
ness and decision that he had a clear and distinct idea in his 
mind, for which he would allow no other substitute ; that if, 
for lack of change, he could not pay promptly for an article 
purchased, (as was his wont,) he would, days after, wait upon 
the seller, with the exact amount due; that he invariably 
knew and appreciated his own property; that he almost 
without exception knew his friends and acquaintances, though 
seldom able to recall their names; that he remembered his 
relations, and frequently spoke of them—of some with favor, 
and of others with disfavor or indifference ; that at times he 
seemed to have difficulty in connecting and comprehending 
long sentences addressed to him orally, but read with facility, 
and understood readily and perfectly what was written. One 
witness, who disbelieves his testamentary capacity, uses the 
singular expression, that “ the mind of the deceased seemed 
to be in his eye,” forcibly conveying the idea that what he 
saw he perfectly understood. The witnesses, in so far as 
their expressed opinions are concerned,'may be arranged into 
three classes: Ist, the subscribing or attesting witnesses; 2d, 
professional or medical witnesses; 3d, all others testifying to 
that point. The subscribing witnesses, so far as examined— 
among whom was the draftsman of the will, an acquaintance 
and friend of the deceased from early manhood—concur in 
opinion, that he had testamentary capacity. Of the medical 
gentlemen testifying, few knew him intimately, or had much 
intercourse with him. Some believed that he had, and 
others that he had not such capacity, and still others doubted. 
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Dr. Rosenburg, who was his family physician, who attended 
him when stricken with paralysis, and in his last illness, and 
who was in constant intercourse with kim during the interval, 
is decidedly of the opinion that he was capable of making a 
will. The other witnesses are divided in opinion, the nu- 
merical preponderance being small either way. But there is 
this material fact, giving preponderance to those holding the 
affirmative, viz: that, asa general rule, (deducible, as regards 
each witness, from his own testimony,) those who knew him 
best—had most personal association with him, and most 
numerous business transactions—were of this class. There- 
fore, after careful analysis, we conclude that the verdict is not 
sustained by opinion emanating from the witness’s stand, 
The weight of opinion is against. But this is not conclusive, 
The opinions of witnesses are but aids to jurors in the forma- 
tion of their own. Theirs is the prerogative of looking be- 
yond, to the facts disclosed by the witnesses as to the basis of 
their judgment. To these facts, then, we turn. And first, 
we notice particular incidents, relied upon by the caveators, 
He called a horse a wagon, but there is often an intimate 
connection between the two, and to the horse, unfortunately 
misnamed on this occasion, there may or may not have been 
a wagon attached. Certain it is, that it is often said of per- 
sons never suspected of mental derangement, nay, even of wise 
men, that they put “the cart before the horse.” Shall this 
man’s mind be condemned as unsound because, on that occa- 
sion, he put the cart for the horse? He called fowls mules, 

It will be remembered that, as shown by the testimony, he 
was eminently a man of hobbies, in his best condition, and 
that the raising of poultry and mules were among his favorite 
projects. Hence the connection. No witness, however, tes- 
tifies that he ever offered the price of a mule for a fowl, or 
plead the value of a fowl as the price of a mule he wished 
to sell. He did, however, offer fifty cents per head for ducks, 
whose market value was ten cents. But it will be remem- 
bered that this was a rare variety of ducks, which he desired 
to introduce to his poultry yard. It fell tn with one of his 
hobbies. He doubtless wanted to present an irresistible temp- 














ATLANTA, AUGUST TERM, 1861. 75 


Stancell, ex’r, vs. Kenan et al. 








tation, which, however, the possessor did resist. He inquired 
rudely of a neighbor who saluted him, “ Who are you?” 
The idea is, that he failed to recognize a man who should 
have been well known to him. But does this never happen 
to sane men? May not this interrogatory have been his 
mode of inquiring the name of one whose person was recog- 
nized, Whilst the name could not be recalled? On one occa- 
sion he postponed a settlement of accounts until he could 
have the presence and aid of his man of business, and this is 
relied upon as evincing a consciousness that he could not 
understand accounts and make settlements; but this is easily 
and naturally referable to his consciousness of the difficulty 
of making himself understood. This would alone seem to 
furnish a reason for devolving upon his stated agent all 
affairs of that nature, admitting of postponement. Regard- 
ing his conduct on the car, it may be said that he had always 
been remarkable for eccentricity of manner, and for passing 
abruptly from one subject to another. To these superadded 
the embarrassment resulting from his forgetfulness of words, 
and it will not be surprising that one not familiar with him, 
and not then conversing with him, should have thought him 
deranged. Indeed, the inevitable effect of his infirmity was 
to exaggerate his eccentricities. These incidents, considered 
in connection with those prominent peculiarities, and the 
supervening infirmity, are reconcilable with entire sanity, 
and ordinary business capacity. Waiving a discussion seri- 
atim of incidents of an opposite character, before recited, I 
deduce from these the following influences, viz: That the 
deceased had a settled purpose, not to die intestate; that he 
bestowed much reflection upon the making of his will; that 
he was careful to obtain efficient aid in carrying into effect 
that purpose; that he carefully guarded against any difficulty 
that might arise from the existence of a prior will; that he 
showed forecast and discretion on obtaining from the execu- 
tors, named in the paper propounded, a promise to accept the 
trust ; that he wished to insure security to the unusually large 
sum of money on hand by counting it in their presence; that 
he either had ascertained beforehand, and accurately remem- 
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bered the gross sum, (though considerable, and consisting of 
many pieces,) or that during the count he made a correct 
enumeration of it, promptly rectifying a mistake made by 
his man of business, and himself discovering how and where 
it occurred. These are worth something in the estimate of 
testamentary capacity. Recurring to the summary of the 
evidence, as to his general condition, the conclusion is inevi- 
table that he was by no means oblivious of persons and 
things wherewith he had been previously conversant; that 
he correctly estimated qualities, values, and prices of arti- 
cles in which he dealt; that apart from the difficulty of com- 
municating with others, he had abundant capacity for trans- 
acting business, and remembered its details well. There is 
no evidence whatever that his judgment was impaired, his 
moral sense blunted, or his natural affections prerverted, by 
the ordeal of suffering through which he had passed. In 
what, then, had he been endamaged? His memory was im- 
paired. But, it is argued, this faculty has an important part 
to act in the grave business of making a testament. ‘This-is 
certainly true, but it is not every impairment of memory that 
disqualifies for the office. The human mind is curiously and 
wonderfully constituted. The study of it (a most interesting 
and important science) has developed and fixed with great 
certainty some of the laws which govern its action. Among 
others, these truths are well established, that those capabili-. 
ties which are denominated mental faculties, are found to 
exist in different relative degrees in different minds—some 
being, in respect of tne faculties, better balanced than others ; 
that the impairment of one faculty is not necessarily or inva- 
riably attended by like impairment of others; that some of 
these faculties are themselves complex, acting with far greater 
power and precision in some departments than -in others 
equally within their proper functional range, and that their 
power in one of these departments may become impaired 
without causing diminution in another. Let us exemplify: 
Memory, by which man is enabled to recall past events and 
impressions, is not a simple faculty. We discriminate often 
(and are fully warranted in so doing by experience and ob- 
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servation) between memory for faces, for places, for ideas, for 
words and for numbers. Every mind, not positively defi- 
cient, has each of these memories, so to speak, in a greater 
or less degree, and probably no mind ever had them all in 
equal degrees. One retains, in perfect fidelity, the faces of 
former acquaintances, however little known, and evinces re- 
cognition on unexpected meeting,, but is utterly unable to 
recall the names appertaining to them respectively. Whilst 
another is utterly oblivious of faces until aided by names. 
Some children (said to be highly endowed with mathematical 
talent) will, by a purely mental process, multiply twelve fig- 
ures by twelve other figures, arbitrarily stated. Now, this 
process requires. accyrate memory of the exact collocation, 
not only of all numbers in the sum stated, but of all pro- 
duced in the process of multiplication, without which the 
final process of addition could not be performed. Now, this 
mental operation, to others, having perhaps in other depart- 
ments superior memories, would be an utter impossibility. 
These remarks will, perhaps, suffice to illustrate a proposi- 
tion necessary, in our opinion, to a proper degision of the 
question presented by the record, viz: That memory is a 
complex faculty of the mind, and that it may be deficient by 
nature or from casualty, in some of its functions, and vigor- 
ous in others. 

When, therefore, the testamentary capacity of an indi- 
vidual is questioned because of a failure or impairment of 
memory, it becomes necessary to inquire into the nature and 
‘extent of that impairment, in order to determine whether or 
not there be enough remaining to answer the requirements 
of the law in the performance of a testamentary act. The 
evidence in this case has produced in our minds a clear and 
firm conviction that the injury done to the mind of the de- 
ceased hy paralysis, was the impairment of his memory for 
words, or as it is more technically styled, his verbal memory. 
Beyond this, we see no evidence of mental derangement. His 
memory for and his judgment of persons gnd things seems 
to have suffered no detriment. Recurring to the test adopted 
by us in the early portion of this opinion, we remark 1st, 
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there is not a shadow of doubt that the deceased understood 
the nature of the instrument he was making; 2d, that he 
was capable of remembering generally the property sub- 
ject to his testamentary disposition, and the persons rela- 
ted to him by the ties of blood and of affection. Respect- 
ing such persons, this is evinced by his having repeatedly 
spoken, not long anterior to the execution of his will, of 
his relatives, as well those separated from him by time 
and space, as of others, and of his having mentioned some 
with different degrees of favor, and others with disfavor, 
And it is noteworthy that the latter class are unprovi- 
ded for in his will. 3d, That he was capable of conceiving 
an intelligible disposary scheme, and og this point the in- 
strument itself, in the total absence of evidence that he was 
aided in framing the scheme, speaks for him. It does not 
appear from the full, clear and unbiased narrative of the 
distinguished draftsman, that he had any agency in framing 
the scheme. The only suggestion delicately offered by him, 
looking to the benefit of a particular kinsman, was promptly 
rejected. If evidence is to be credited, the scheme was all 
his own, and it is both intelligible and practicable, in reason 
and in law. 4th; That he was capable, by words spoken and 
written, and by signs, of expressing the scheme he had con- 
ceived. It is just here that, from the peculiar infirmity of 
his memory, if anywhere, we expect to encounter incapacity. 
Yet who that reads attentively and without bias the testi- 
mony of Judge McDonald, can doubt that, by the patient and 
persevering use of all those appliances, the deceased success-’ 
fully conveyed to him what he wished done? The task was 
a difficult one, but not impossible, and the evidences of suc- 
cess are overwhelming. 

What he found difficulty in imparting, he required first 
written, when understood, upon a scrap of paper, and sub- 
mitted to his perusal, and, if approved, put into the rough 
draft, then again read to him and by him, and finally had 
the fair draft read te him before executed. The testimony 
is conclusive, that what he read he clearly understood, and 
that he read, or seemed to read, the whole draft. Further- 
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more, he indulged in lively expressions of gratification that 
his wishes had been accomplished. The brief of testimony, 
in this case, does not present the ordinary aspect of conflicting 
evidence. It is a conflict of opinion, rather than of fact, 
among the witnesses. Hence we feel less reluctance than 
usual in disturbing the verdict of a jury upon this ground. 

If the jury concluded that the mind of the deceased was 
materially weakened beyond the impairment of verbal memo- 
ry, our opinion is, that their verdict was strongly and deci- 
dedly against the weight of evidence. 

If they entertained our view on this point, then we think 
their verdict was contrary to law, and in either case the judg- 
ment of the Court, refusing to set it aside, must be reversed. 





Witii1am Fairy, plaintiff in error, vs. JosauaA CARPEN- 
TER, defendant in error. 


When a judgment is obtained at common law against a defendant in a 
suit for slander, from which the appeal is taken, and pending the appeal 
the defendant dies, the suit, the judgment, and all its incidents, die 
with him. 


Scire facias to make parties. In Whitfield Superior Court. 
Decided by Hon. Cicero D. McCutcHeEn, a Judge selected . 
under the law. At May Term, 1861. 


William Faith brought an action on the case for slander, 
against Joshua Carpenter, and on the trial at common law, 
the plaintiff recovered a verdict for $350 00. 

From this verdict the defendant éntered an appeal, and, 
pending the appeal, died. 

Dr. J. N. Smith was duly qualified as executor of the de- 
fendant, and twelve months had elapsed since such qualifica- 
tion. 

A scire facias issued to make the executor a party defend- 
ant to the case. 
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Under these circumstances, the counsel of plaintiff moved 
to dismiss the appeal, and if that motion should be denied, 
then to make said executor a party defendant to the case, 

Both these motions were overruled, and that decision is 
the error alleged. 


Crook, for plaintiff in error. 
W. K. Moore, for defendant in error. 
By the Court—Lyon, J., delivering the opinion. 


This being a personal action, that died with the person, 
when a judgment was had at common law, from which an 
appeal was taken, under the statute for trial by special jury, 
and when the defendant died pending and before trial on the 
appeal, the question made is, whether the common law judg- 
ment died with the action? We hold that it did. The ap- 
peal takes up the whole record, and anything and everything 
that carries the case out of Court, pending the appeal, dis- 
poses of all its incidents, and the rights acquired by the ac- 
tion. ‘The appeal opens the whole case—it reviews the liti- 
gation before the appellate tribunal. When it reaches that 
tribunal, the case is before it in its totality. When an ap- 
peal is entered there is no judgment. Whether there ever 
will be a judgment or not for the plaintiff, depends upon the 
event of the trial on the appeal.” Snelling vs. Parker, 8 
Ga., 123. 

Let the judgment be affirmed. 
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RIcHARD Rok, casual ejector, and CALVIN BRUMBALO, ten- 
ant, plaintiffs in error, vs. JoHN Dos, ex dem. Ext H. 
BAXTER, defendant in error. . 


1, A defendant in ejectment may defeat arecovery against him, by show- 
ing a paramount outstanding title to the premises in a third person. 


Ejectment. In Whitfield Superior Court. Tried at. the 
April Term, 1861, before JamEs MILNER, Esq., an attorney 
at law, who, by consent of the parties, exercised the functions 
of Judge in said case, his Honor Judge Walker, having been 
of counsel in the case, and therefore incompetent to preside 
therein. 


This was an action instituted in the name of John Doe, on 
the demise of Eli H. Baxter, against Richard Roe, casual 


ejector, and Calvin Brumbalo, tenant in possession, for the 
recovery of lot of land Number 97, in the 13th district of the 


3d section of Whitfield county. 

All the facts necessary to a clear understanding’ of the 
questions made and decided in the case, are stated in the 
opinion of the Court, delivered by Mr. Justice JENKINS. 


L. W. Croox, W. K. Moors, for plaintiff in error. 
A.J. HANSELL, contra, _ 
By the Court—JENKInsS, J. delivering the opinion. 


In this case, the presiding Judge in the Court below in- 
structed the jury that, under the facts presented by, the evi- 
dence, the plaintiff was entitled to recover. We have now 
to inquire whether or not that instruction was right. On the 
trial there were three distinct titles before the Court. Each 
of these titles was traced upward to Thomas Glas2ock, to 
whom, by regular chain, the title descended from the State of 
Georgia. The question to be considered is, whether the 
plaintiff, the defendant, or one James Morris, (not a party or 
privy to this case,) legally derived title from Glascock. 

VoL, xxxmI—6, 
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The plaintiff, below, relied upon a deed from Glascock to 
himself, executed 15th, November, 1837, and recorded. 

The defendant, below, put in evidence a bill in Chancery, 
filed by a creditor of Glaseock against his administrator, 
alleging that Glascock died insolvent, and that the complain- 
ant’s claim was a preferred one in law; and prayed an in- 
junction, which was granted on the 4th December, 1841, 
restraining his administrator, the sheriff, and all judgment 
creditors from selling the property whereof he died seized and 
possessed, until the final or some interlocutory decree in that 
case. Complainant, in that bill, also prayed the appointment 
of a Receiver, and asked an interlocutory decree, authorizing 
and requiring the Receiver to sell all the property thus placed 
under injunction, and bring the proceeds thereof into Court, 
to be disposed of by final decree, all of which was granted. 

There was attached to said bill in Chancery, no schedule of 
property subject to injunction, nor was the particular parcel 
of land now in dispute mentioned. The description given of 
the property held by Glascock at the time of his death, was 
very general, The Receiver under this interlocutory decree 
sold the lot in dispute, and Walker and Bradford, under 
whom defendant below holds, became the purchasers. 

But defendant did not rest his case here. He put in evi- 
dence a judgment and execution, obtained by George W. 
Crawford, one of the creditors enjoined, against Thomas 
Glascock, on the 17th of April, 1835. Pending the proceed- 
ing in Chancery, and after injunction granted, it appears that 
Crawford’s execution was levied upon this land, and a sale 
made by the sheriff, at which one Morris became the pur- 
chaser, and received a sheriff’s deed for the land, which was 
also put in evidence. Thus it appears that the defendant 
below and plaintiff in error relied first upon his own title, 
derived through the Receiver, in equity ; and secondly, upon 
the deed to Morris, showing title out of the plaintiff below 
and defendant in error. Under this state of facts, Baxter, 
the defendant in error, has to compete with two distinct titles, 
and must fail in his action if either of the two be superior to 
his. How does he compete with the title of plaintiff in error? 
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We think successfully, because the title having passed from 
Glascock to him, during the life of the latter, this parcel of 
land did not remain, to be administered after his death, either 
by the officer of the Ordinary, or the officer of the Chancery. 

Therefore, had the plaintiff in error rested upon his own 
title, in the Court below, the defendant in error would have 
been entitled to recover. But he availed himself of his legal 
privilege of showing title out of the plaintiff in the action, 
and this he attempted by adducing the title of Morris. 2d. 
We have now to inquire into the result of the competition 
between the title of the defendant in error, and that of Morris. 

The judgment of Crawford, under which Morris purclrased, 
is older than the deed from Glascock to the defendant in error, 
and constituted a subsisting lien upon the land, when that 
deed was executed. The title, therefore, passed from Glas- 
cock to Baxter, subject to this lien, in the regular process of 
enforcing which Morris acquired title. Baxter can no more 
hold against Morris’s deed than he could against Crawford’s 
lien. 

The one rests upon the other. Had Crawford’s judgment 
been otherwise satisfied, Baxter’s title would have been good. 
But it was, in fact, satisfied by the sale of this land, and at 
that sale Morris purchased. He, therefore, acquired all the 
title which Glascock had when Crawford’s judgment was 
rendered. But, it is said, the evidence discloses the fact that 
the levy on this land, and the sale of it, was made whilst the 
injunction rested upon the judgment and execution, and was, 
therefore, illegal, and passed no title to the purchaser. 

It is true that this judgment and fi. fa. were enjoined, but 
to what extent? Not specially from selling this particular 
tract of land, for that is not mentioned ; but generally from 
“ selling, or causing to be made any sale of any lands and 
tenements, or any negro slaves, * * * * which belonged 
to the estate of Thomas Glascock.” Now, this injunction 
clearly applies to lands and tenements, and negro slaves, 
which belonged to Thomas Glascock at the time of his death, 
and constituted his estate to be administered. Only against 
such property could the claimants enforce their claim; only 
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against such did they ask an injunction, and by the terms of 
the writ, only against such did the injunction issue. But 
this property had been sold by Glascock, to the defendants in 
error, during his life, and was ne part of the estate left by 
him to be administered. It was not, therefore, within the 
injunction. By seizing in execution and selling this property, 
Crawford appropriated to the satisfaction of the judgment 
nothing which would have been applied to the complainant’s 
claim. Such application Baxter could have resisted success- 
fully, though he could not have resisted Crawford’s lien, 
The Receiver’s sale, made in ignorance of the facts, was ille- 
gal. ~The sale under Crawford’s judgment was not in diso- 
bedience to the writ of injuction, and was, for aught that 
appears, entirely legal. Had he been specially enjoined not 
to sell this particular tract of land, (though erroneously,) a 
sale, pending the injunction, might have been illegal. 

What we now hold is, that this land is not included in the 
descriptive terms of the injunction, and was not, for that 
reason, covered by it. It is attempted to involve this Court 
in a dilemma by referring to the case of Morris vs. Bradford 
and Walker, 19 Ga., 527. . The tract of land involved in the 
case at bar, was the subject matter of that action. The titles 
of Morris and of Bradford and Walker, appearing in the 
record, were before the Court in that case. The title of Bax- 
ter was not in that record, nor does it appear that anything 
was known of it. The Court held, in that case, that the sale 
under Crawford’s judgment was illegal, because the evidence 
showed title in Glascock, as it does here; but did not show, 
as is shown in this case, that the title had passed out of Glas- 
cock, during his life. The evidence, there, showed that this 
tract of land was a part of the real estate owned by Glascock 
at’his death, and brought it within the terms of the injunc- 
tion. The evidence, here, shows that it was nota part of the 
real estate owned by Glascock at his death, and takes it out 
of the terms of the injunction. The judgment of a Court 
should be a conclusion of law upon a given state of facts. 
In that case, this Court concluded upon the facts appearing 
in the record, that the sheriff’s sale at which Morris pur- 
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chased was illegal. In this case, we conclude upon the same 
and additional facts, that that sale was legal. It was Mor- 
ris’s misfortune that he did not bring to the knowledge of 
the Court the very important fact that Glascock had, during 
his life, aliened this land, subject to Crawford’s judgment. _ It 
is the defendant in error who isin adilemma. He can over- 
come the title of Morris only by showing that the sale under 
Crawford’s judgment was illegal, because violative of the 
injunction. To do this, he must establish the fact that the 
title was in Glascock at his death. But whenever he shall 
do that, he will put himself out of Court, for it is not pre- 
tended that he has acquired title since the death of Glascock. 
Believing that the instruction given by the Court below to 
the jury was erroneous, we reverse the judgment, and return 
the case for a rehearing. 
Let the judgment be reversed. 





ALBERT G. Rica, plaintiff in error, vs. Peyton MoBLey, 
defendant in error. 


The presumption that the law raises in favor of a gift, when a parent 
allows a son-in-law to take home with him, after his marriage, and 
retain in his possession a negro girl, is completely overcome and des- 
troyed in the absence of other proof, by the declarations of such son- 
in-law, that he held the negro as a loan, and not as a gift— that the 
title to the property was in his father-in-law; nor does the Statute of 
Limitations commence to run in such case against the title of the 
father-in-law until a claim of title adverse to such title is brought home 
to his knowledge. 


Motion for new trial. From Gordon county. Tried be- 
fore JAMES S, MILNER, presiding as Judge by consent. At 
April Term, 1861. 


The facts of this case are incorporated in the opinion of 
the Court, to which the reader is referred. 
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DaBNEY, for plaintiff in error. 
Crook, for defendant in error. 
By the Court—Lyon, J., delivering the opinion. 


This was an action by Peyton.Mobley, against Albert G, 
Rich, for the recovery of a negro woman, named Hannah, 
and her three children, James, Martin and Antony. On the 
trial it appeared, from the evidence, that the negro woman 
was raised by and belonged to the plaintiff, and that in the 
year 1842 he let Harrison Turner, who had intermarried with 
his daughter, in 1841, take the girl, Hannah, home with him, 
(the children have been born since,) but upon what terms or 
conditions does not directly appear from the evidence. Tur- 
ner continued in possession of the girl until the year 1852, 
The main question in the case is, whether that possession and 
use amounted to a gift. In the absence of any other proof, 
it would unquestionably establish title in Turner at that time, 
for when a parent sends home property with his child, with- 
out a condition or qualification, the law presumes a gift was 
intended, and so treats it; or if there was no other evidence 
but the continued possession and use for so long a time, this 
of itself would raise a presumption of title, and if the pos- 
session was adverse during the time, it would create a statu- 
tory bar, and amount toa paramount title. But the question 
in this case does not rest upon these facts alone. The plain- 
tiff insisted that this was not a gift, but a loan, the title and 
property remaining in him; that the possession was not ad- 
verse, but for and in subordination to him; and on these 
questions the evidence was, that it was the custom of the 
plaintiff to allow his children each to take a negro, on their 
marriage, under about such an arrangement as this: ‘“ Here 
is a negro; if its services are worth anything to you, take it 
along, and keep it until I call for it; it is my negro, and I 
must have it, but you are welcome to the services until I call 
for it.” It appears, that in 1846, in a conversation that one 
of the witnesses, Treadwell, who also was a son-in-law of the 
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plaintiff, and who, at that time, had a negro from the plain- 
tiff on the same terms as stated above, had with Turner, 
on the subject of the negroes so delivered to the children, 
and while the girl, Hannah, was in Turner’s possession, 
both the witness and Turner expressed themselves as dissatis- 
fied with the way in which the plaintiff let them have the 
negroes ; that at the giving in of taxes by Turner, in 1846, 
when the above conversation occurred, the subject of the 
title to Hannah came up, and was talked about by witness, 
the Tax Receiver and Turner, and Turner refused to give 
her in as his property, saying he had no title or bill of sale 
to her, and would not pay taxes for her, and the plaintiff 
paid the taxes for her; that after this, and before Turner 
left Whitfield county, in 1850, Turner and the witness fre- 
quently spoke of plaintiff’s refusing to give bills of sale to 
his children for the negroes, and they were dissatisfied with 
the arrangements as made by the plaintiff’ The witness did 
not see the negro delivered to Turner in 1842, or again in 
1852; but he heard Turner speak of having received her on 
the same terms that the other children did, (as before stated.) 
This testimony being positive and direct, overcomes entirely 
the presumptions‘ arising from delivery and possession, and 
shows the title in the plaintiff up to 1852. The fact that 
Turner pledged the negro to Starr for money borrowed in 
1850, and that he claimed title to her does not alter the ques- 
tion in the least, unless this was done with the knowledge and 
consent of the plaintiff, and this the evidence does not show. 
On the contrary, it appears that in 1850 or 1851, and while 
Starr had possession of the negro, Turner went to the house 
of the plaintiff to get his sister-in-law to go and stay with 
his wife, when the plaintiff asked him where Hannah was, 
and said that he had heard that he, Turner, had mortgaged 
or sold her? This, Turner denied, and said he had only 
hired her to Starr, and that she belonged to the plaintiff, and 
was not his property, and this he frequently acknowledged 
to the plaintiff before and after this time. This negatives 
the consent of the plaintiff to the right of Turner to sell or 
dispose of her. But it is argued by counsel for defendant, 
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that this, at least, brings home to the plaintiff, a knowledge 
that Turner was exercising such acts of ownership as were 
inconsistent with his title and sufficient to constitute a point 
from which the Statute of Limitations would begin to run 
against the title of the plaintiff. Concede that this is true, 
and it does not help the defendant’s title ; because this was 
in 1850, and in 1852 the plaintiff put an end to the running 
of the statute by resuming possession and control’ of the 
negro, and a sufficient time had not elapsed, up to that time, 
to create a statutory bar, aud the defendant cannot tack that 
time on to the time that run after the second delivery, to 
which I shall refer directly, for the purpose of making out 
the time for a statutory bar; to do-that, the possession must 
be adverse, and continuous and uninterrupted for the statu- 
tory period. Neither does it alter the question, or the rights 
of the parties, that the plaintiff said, before his daughter 


married Turner, that he ‘‘ had the prettiest girls in the coun- - 


try, and that he always gave them a negro when they mar- 
ried,” unless these representations had been made to Turner, 
and he had married on the faith of them; but this does not 
appear. So, then, up to 1852, the title was in the plaintiff, 
and his title was not affected by the delivery to Turner, or 
Turner’s possession or acts up that time. 

In 1852, the plaintiff sent his son and another to the house 
of Turner for the negro, who gave her up to them, and they 
carried and delivered her to the plaintiff, who took possession 
of and kept her for one or two months, holding and claiming 
her as his own—a thing which he, according to the evidence 
of his children, had always and continuously asserted. Then, 
about the last of May or Ist of June, 1852, Turner applied 
to the plaintiff to get Hannah back again; that his wife was 
not able to do her work. The plaintiff said he was afraid to 
let her go, as he might be put totrouble about her. Turner 
said he need not be uneasy, as his business was settled up. 
Both plaintiff and Turner said that the negro was the prop- 
erty of the plaintiff, and Turner said he never had claimed 
Hannah as his property. She was to remain the plaintiff’s 
property. Plaintiff told Turner he could take the negro to 
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work and wait on his wife, but at any time he called for said 
negro, she was to be returned immediately. On these terms, 
and for these purposes, the negro was delivered by the plain- 
tiff and received by Turner, and afterwards, on the 10th July, 
1852, Turner sells and conveys the ‘negro to'one John A, 
Duckett, who sold and conveyed to W. J. Reeves, and he 
sold and conveyed to the defendant, Rich, against whom the 
plaintiff, on the 17th August, 1855, commenced thisaction. It 
is clear that Turner had no title when he sold, or right to 
sell, and that the purchasers under him took none, as against 
the plaintiff; and as the verdict was against this evidence, 
we think the Court below properly awarded a new trial, on 
the ground that the verdict was strongly and decidedly against 
the evidence; indeed, it was without evidence, 
Let the judgment be affirmed. 





Howes, Hyatr & Co., plaintiffs in error, vs. J. S. CHESTER 
& Co., defendants in error. 


1, Pending an action in favor of citizens of New York, against citizens 
of Georgia, the war between the United States and the Confederate 
States came on, and the defendants interposed the plea, that the 
plaintiffs were alien enemies, and that the action should, therefore, 
be dismissed. The facts of the plea being admitted, the Court dis- 
missed the action: Held, that the Court did right. 


An action on a promissory note. In Whitfield Superior 
Court. Decided by Judge Dawson A. WALKER. At the 
May Term, 1861. 


On the 4th of October, 1859, Howes, Hyatt & Co.,'mer- 
chants, residing and doing business in the city and State of 
New York, brought suit in Whitfield Superior Court against 
J. 8. Chester & Co., merchants, residing and transacting busi- 
ness in Whitfield county, and State of Georgia, to recover the 
sum due on a promissory note, executed by the defendants to 
plaintiffs, dated 28th February, 1858, and due eight months 
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after date, for $730 43, with several credits thereon, amount- 
ing to $440 00. 

Pending the action, to wit: at the April Term, 1861, the 
defendants filed a plea, that the plaintiffs had become, and 
were, alien enemies, residing in, and owing and holding alle- 
giance to, the United States of America, then at war with 
the Confederate States of America, in which the defendants 
resided, and to which they owed and held allegiance; and, 
therefore, the defendants prayed .that the action be dis- 
missed. 

The facts being admitted, counsel for defendants moved to 
dismiss the action, which motion, after argument had, was 
sustained by the Court, and an order was passed, giving leave 
to sign up judgment against the plaintiffs for costs. 

This decision is alleged to be erroneous, plaintiffs in error 
insisting that the action should not be dismissed, but stayed 
pending the war. 


C. D. McCurcueEn, for plaintiffs in error. 
L. W. Crook, contra. 


By the Court—Lumpx1y, J., delivering the opinion. 


This is a case at the instance of the citizens of New York, 
against the citizens of this State. The plaintiffs were not 
alien enemies at the time of the institution of suit, and have 
become alien enemies since. What disposition shall be made 
of the action? Shall it be dismissed or continued on the 
docket? The authorities are scant and confused upon the 
question. Precedents, cited from Massachusetts, seem to hold 
that a continuance is the proper practice, though they main- 
tain that some process has to be sued out and served on the 
defendant, by way of renewing the action at the termination 
of hostilities. This, we apprehend, would require legislation 
in Georgia. The English authorities are equally unsatisfac- 
tory. All maintain, however, that the proper plea to be filed 
in such cases, is a plea of puis darien continuance, to the dis- 
ability of the plaintiff. In other words, a plea in abatement; 
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and that the effect of the plea is to suspend, not to bar the 
plaintiff’s remedy. 

We ask, if this plea is sustained, does it not carry the case 
out of Court? Take any of the analogies of the law; for 
instance, a suit by a feme sole, who, during the pendeney of 
the action, marries. If the husband refuse to join in the 
suit, and being an alien enemy, does not the action, however 
properly brought in the beginning, abate—that is, goes out 
of Court. 

Upon the whole, we think that, upon authority and prin- 
ciple, the judgment of the Court below dismissing the writ, 
was right. It is for the Legislature to direct what disposition 
shall be made of this and similar cases, as well as to provide 
for the payment of the costs, if they see fit. 

Let the judgment be affirmed. 





JAMES EDMONSON, plaintiff in error, vs. THE PRESIDENT, 
DrrEcTORS AND CoMPANY OF THE UNION BANK OF 
TENNESSEE, defendants in error. 


1, The political status of the State of Tennessee, is not such as to 
render her citizens alien’ enemies to the people of Georgia, and her 
citizens are, and always have been, entitled to all the privileges of our 
own citizens; and among these is the right to sue in our Courts of 


justice. 


Assumpsit on a promissory note. In Murray Superior 
Court. Tried at April Term, 1861. Before Joseru T. 
McConnELL, an attorney at law, selected by the parties to 
try.the case, the presiding Judge of said Court being dis- 
qualified to hear.and determine the same, as he had been of 
counsel therein. 


This was an action brought on the 12th day of September, 
1854, in favor of the, President, Directors and Company of 
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the Union Bank of Tennessee, against James Edmonson, to 
recover the sum due on a promissory note, endorsed by him, 
for one thousand dollars, principal. 

The case was continued in Court from the time it was 
instituted, until the April Term, 1861, aforesaid, at which it 
was pending on the appeal. 

When the case was called in its order, and the declaration 
was read to the jury, counsel for defendant moved to dismiss 
the action, on the ground that the plaintiff was a corporation, 
having a legal existence and residence in the State of Ten- 
nessee alone, the fact being admitted by the plaintiff’s counsel, 
and that the United States, of which Tennessee was a com- 
ponent part, and the Confederate States, of which Georgia 
was a component part, were then in a state of hostility and 
actual war, a conflict of arms having taken place at Charles- 
ton, South Carolina, between the forces of the two govern- 
ments ; and also, on the further ground, that the authorities 
of the United States had refused to receive the commission- 
ers sent by the Confederate States to treat with the United 
States in relation to the several matters in controversy be- 
tween the two governments, and, therefore, said suit ought 
not, and could not, be maintained in the Courts of Georgia. 
No proof of these facts was offered, but defendant’s counsel, 
insisted that the Court should take judicial notice of them. 

The presiding Judge overruled the motion to dismiss the 
case, and upon the trial a verdict and judgment were rendered 
against the defendant for the amount of the note sued on. 

The refusal of the Court to dismiss the action, is the error 
complained of in the bill of exceptions. 


J. W. H. UNvERWoopD and SHROPSHIRE, for plaintiff in 
error. 


DABNEY and AKIN, contra. 
By the Court—Lumpx1n, J., delivering the opinion. 


The question in this case is, should a suit at the instance 
of a corporation of Tennessee, against a citizen of this State, 
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have been dismissed, on the sixteenth day of April, 1861, on 
the ground that, at that time, actual hostilities existed between 
the Federal Government and the Confederate States, of 
which Georgia was a member? I will not stop to inquire 
whether the bombardment at Fort Sumter, and other facts 
which had transpired up to that date, showed the existence 
of such a war as, by the law of nations, would subject the 
citizens of the two countries to this recognized disability. 
But we utterly repudiate the idea that the State of Tennes- 
see was, at that time, or at any other time, a party to any 
such war. 

We must look to the peculiar organization of our Govern- 
ment, State and Federal. In Europe, the act of the govern- 
ment is the act of each and all of its subjects, and théy must 
be held responsible. Not so, according to my theory, with 
our institutions, President Lincoln may wage an unnatural 
and unconstitutional war upon a portion of the States; but 
if Tennessee, Kentucky, or any other sovereign State, refuse, 
by men or money, to sanction his war, the citizens of these 
non-concurring States are not to be considered and treated as 
alien enemies, outlawed by our Courts. True, Tennessee re- 
fused, at first, to secede; but she had many difficulties, 
peculiar to her geographical situation, to encounter. Butina 
few short months, by an overwhelming popular vote, she 
linked her destiny with that of Georgia and other Confeder- 
ate States. She is entitled to our warmest sympathy. She 
has never aided and abetted in this unholy war upon human 
rights, or given comfort to our enemies. 

Our judgment, therefore, is, that her people are, gnd always 
have been, entitled to all the privileges of our own citizens, 
and among these, is that of suing in our Courts of justice. 

Let the judgment be affirmed. 
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RENNEKER & GLOVER, plaintiffs in error, vs. SHADRACH J, 
McMicHAEL, defendant in error. 


W 
1. Where there has been no verdict: for damages against a claimant, he 
may withdraw his claim, although the case be on the appeal. 


Fi. fa. and claim. In Fulton Superior Court. Decided 
by Judge O. A. Buti. At the April Term, 1861. 


The question made and presented for adjudication, in this 
case, grows out of the following state of facts : 

On the 21st day of June, 1858, Renneker & Glover re- 
covered a judgment in the Inferior Court of Fulton county, 
against John B. McMichael, for the sum of $1,301 85, prin- 
cipal, besides interest and costs. From this judgmenta writ 
of ficrt facias was issued, and on the 3d day of September, 
1858, the fi. fa. was levied on a city lot on Whitehall street, 
in the city of Atlanta, upon which there was a large brick 
house, as the property of the said John B. McMichael. 

Shadrach J. McMichael interposed his claim in due form, 
asserting that the property levied on was his, and the fi. fa. 
and claim were returned by the sheriff to the Superior Court 
of Fulton county, for a trial of the issue thus made. 

The issue came up for trial on the appeal, having been 
carried to the appeal docket by consent. On the trial, the 
plaintiffs read in evidence their fi. fa., with the levy on the 
same, and proved that the defendant, John B. McMichael, 
was in possession of a part of the building at the time the 
levy was made; that in the year 1854 he bought the prop- 
erty for $6,000 00, one-half of which he paid in cash at the 
time, and took from the vendor a bond for titles; that he 
afterwards paid the remaining half, and had made additions 
to and improvements upon the place, for all of which he paid; 
that no deed had been executed to him for the property, be- 
cause he would not produce the bond for titles, alleging that 
he had lost it. 

The testimony closed, and after argument had been made 
on both sides, and the presiding Judge had charged the jury, 
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counsel for complainant proposed to withdraw his claim, 
which the Court allowed him to do, despite the objections of 
counsel for the plaintiff, who insisted that it was their right 
to have the jury pass upon the question of delay and dam- 
ages, and that claimant could not withdraw his claim, after 
an appeal, without the plaintiff’s consent. 

The decision allowing a withdrawal of the claim, is the 
error complained of. 


EzzarpD & CoLuirr, for plaintiffs in error. 
A. W. Hammonp & Son, for defendant in error. 
By the Court—LumPpKI1n, J., delivering the opinion. - 


This Court has decided that a claim could not be with- 
drawn on the appeal, where there was a verdict for damages 
against the claimaint. But here, there has been no verdict 
of condemnation even, and no trial. 

The point is not covered by the adjudication, and we (I 
can say for myself, hesitatingly) affirm the judgment of the 
Circuit Judge. 

The difficulty with me grows out of the peculiar phrase- 
ology of our laws. The Claim. Statute says, that where an 
appeal is entered, it shall be subject to the same regulations 
of ordinary appeals; and one of these is, that no person, 
yes, no person, shall withdraw or dismiss an appeal, without 
the consent of the other. The question then occurs, can a 
plaintiff, in an ordinary case, dismiss his appeal? Can he 
evade the language of the Act by submitting to a non-suit ? 

Let the judgment be affirmed. 
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Prrrs & Cook, plaintiffs in error, vs. BENJAMIN F. Bomar, 
administrator of FANNIE Davis, deceased, defendant in 
error. 


1, The Acts giving to masons and carpenters a lien for their work, 
and for materials furnished by them for building and repairing houses, 
do not extend to the owners of mills, who furnish lumber. To entitle 
themselves to the benefit of the statutes, they must be actually masons 
or carpenters, and must have contracted in that character or capacity. 


Action of Assumpsit. In Fulton Superior Court. De- 
cided by Judge Butt. At April Term, 1861. 


~ 


This was an action instituted hy Pitts & Cook, proprietors 
of a planing mill, against Benjamin F. Bomar, as the admin- 
istrator of Fannie Davis, deceased, to recover the sum of 
$230 17, the proven value of certain dressed and undressed 
lumber sold and delivered by them to defendant’s intestate, 
in her lifetime, and used in building a house on a lot where she 
then lived. The bill of lumber furnished consisted of ceiling, 
flooring, sleepers, sheeting, weatherboarding, scantling, fencing, 
etc. The plaintiffs were owners and proprietors of a planing 
mill, in the city of Atlanta, and engaged in the business of 
furnishing building materials, dressed and undressed lumber, 
sash, blinds, doors and frames, fire-boards, ete. On the 23d 
of August, 1859, the plaintiffs filed and had recorded a car- 
penter’s lien on the house and premises on which the lum- 
ber was used, and on the trial of the case, after proving 
the correctness of their account, they offered said lien in 
evidence, which was admitted by the Court. The presiding 
Judge charged the jury, “that the plaintiffs were not carpen- 
ters and contractors for the building of the house, and had 
nothing to do with the erection or repair of the house, but 
merely furnished materials that were used in the house; that 
they were no more entitled to a lien on the building, than 
the merchant who furnished the locks and hinges, the paints 
and oils, and were not carpenters in contemplation of the 
law granting liens to carpenters for work done and materials 
furnished for building purposes, and that the plaintiffs were 


t 
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entitled only to a judgment for the amount of their account, 
and were not entitled to a carpenter’s lien.” 

The jury rendered a verdict in accordance with the charge 
of the Court, and the writ of error in this case is prosecuted 
to reverse that judgment. 


G. B. Hayaoop, for plaintiff in error. 
CooPER, contra. 
By the Court—LumPxIn, J., delivering the opinion. 


The Acts giving to masons and carpenters a lien on their 
work and materials found by them, for building and repairing 
houses, do not extend to the owners of mills, who furnish 
lumber. They must, to entitle themselves to the benefit of 
the statutes, be actually masons or carpenters, and have con- 
tracted in that capacity or character. 

In distribution of the steamboat fund in Augusta, decided 
at Savannah, a short time since, the same rule was applied to 
machinists. One of the Schleys supplied a boiler for one of 
the boats, but not being a machinist, we held that he was not 
entitled to the lien secured to machinists. That case was 
precisely parallel to this. 

Let the judgment be affirmed. 


Vou. xxxut—’, 
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Henry Davis, plaintiff in error, vs. THE STATE OF Gror- 
GIA, defendant in error. 


1. Where the allegations of an indictment are sufficient, in law, to 
authorize a conviction of, and judgment against, the accused, the 


judgment will not be arrested. 

2. When the verdict is in accordance with, and supported by, the eyi- 
dence, it will be maintained. 2 

8. Whilst it is the duty of the Court to restrict the counsel for the 
State, in his concluding argument upon the facts of a case, to such 
facts as are in evidence, yet the failure of the Court thus to restrict 
the counsel, is no sufficient ground for a new trial, where the accused 
is not prejudiced by the remarks of the counsel outside of the evidence, 
and where the Court is not called upon to interpose. 

4. The refusal of the Court to continue a case on account of the 
absence of witnesses, is no ground for a new trial, where the Court 
temporarily postpones the case, and sends for the witnesses, and the 
party moving the continuance obtains the benefit of their testimony, 

5. To justify the continuance of a criminal case on account of publie 
excitement against the accused, it must be shown that such excitement 
really exists, and that, in consequence thereof, a fair trial cannot be 


had. 


Indictment for larceny from the house. In the Superior 
Court of Lumpkin county. Tried before his Honor GEorGE 
D. Rice, the presiding Judge. At the April Term, 1861. 


At an adjourned term of Lumpkin Superior Court, held in 
April, 1861, a bill of indictment was found and filed against 
Henry Davis, charging him with larceny from the house. 
The indictment contained the following allegations and speci- 
fications, to wit : 

“ For that the said Henry Davis, in said county, on the 
fifth day of April, in the year of our Lord, eighteen hundred 
and sixty-one, with force and arms, one black cassimere cloth 
coat, called a sack coat, one pair cassimere pantaloons,’ of 
dark color, then and there being the goods and chattels and 
personal property of one Mark Bennett, said black cassimere 
coat, and said pantaloons, then and there being of the value 
of eight dollars, said black cassimere coat and pantaloons, 
then and there being in the store house of the said Mark 
Bennett, in the county aforesaid, being found, said store 
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house then and there being a house for the deposit and safe 
keeping of ready-made clothing, and within the curtilage of 
the dwelling house of the said Mark Bennett, the same being a 
store house, then and there for the deposit and safe keeping 
of ready-made clothing, him, the said Henry Davis, then and 
there, from said store house, unlawfully, fraudulently, and 
privately, with intent to steal the said ready-made cassimere 
coat, and said dark colored cassimere pants, then and there 
did take and carry away, with intent to steal the same, con- 
trary to the laws of said State, the good order, peace and 
dignity thereof.” | 
On the 6th of April, 1861, the accused was arraigned, and 
pleaded not guilty. 
When the case was called for trial, the defendant moved 


"8 to continue said case, on the ground that, from the recent 
finding of the bill of indictment, he had not had time to 
“=) prepare for trial, the indictment having been returned by the 


grand jury but a few minutes before the case was called. His 
counsel also stated that he expected to prove that the accused 
was deranged ;.and further stated, that such was the general 
excitement in the community against the accused, that he was 
fearful that his client could not obtain a fair trial.. The 
Court refused to continue the case—first, because there was 
no evidence before the Court of public excitement against the 
prisoner ; and, secondly, because it appeared that the witness 
whose testimony the defendant desired, resided but a few miles 
from the court-house, and the Court postponed the trial, and 
placed an officer at defendant’s command, who went out and 
brought in all the witnesses that the accused desired, so far 
as the Court was informed. 

On the trial of the case, it appeared from the evidence 
that the accused was in attendance upon the Superior Court, 
then in session, as one of its bailiffs; that on the 5th of April, 
1861, he entered the clothing store of Mark Bennett, in the 
town of Dahlonega, in the said county of Lumpkin, and ex- 
amined some clothing, and inquired as to the prices, appa- 
rently with the intent to buy ; that whilst there he put on a 
black cassimere sack coat, and put his over-coat on over it ; 





SE te 











4 
F) 
f) 
i 
i 


Rtn es ea 


100 SUPREME COURT OF GEORGIA. 


Davis vs. The State of Georgia. 








——_. 


that he also hid a pair of dark-colored cassimere pantaloons 
under his cvat, and left the store house; that he carried the 
clothing some distance off, to another part of the town, and 
hid them between a fence and astable. The clothing was 
produced, and identified as the property of Mark Bennett, 
and proved to be the clothing taken privately from Bennett’s 
store, and to be of the value alleged in the indictment. 

Pending the argument of the Solicitor General in conclu- 
sion, he told the jury that he understood that persons had 
said, on the streets, that they would bet money as to their 
finding, because some of the jury had formed and expressed 
an opinion as to the guilt of the prisoner before they were 
impanneled and sworn. The solicitor also said, amongst 
other things, that Joe Leathers was lashed on his back for 
stealing the first horse he ever stole. 

The jury returned a verdict of guilty against the defend- 
ant, and his counsel made a motion to arrest the judgment 
in said case, on the ground that the allegations and specifica- 
tions in the bill of indictment were not sufficient in law to 
authorize a conviction or judgment against the defendant, on 
a charge of larceny from the house. The Court overruled 
the motion, and defendant excepted. 

Counsel also moved for a new trial of said case, on the 
grounds : 

Ist. Because the jury found contrary to evidence, and 
greatly against the weight of the evidence in said case. 

2nd. Because the Court erred in not suppressing and 
overruling the remarks of the Solicitor General in his argu- 
ment to the jury, although not requested to do so, and no 
objection being made to such remarks at the time. 

3rd. Because the Court erred in refusing to continue said 
case on the motion made, and on the grounds hereinbefore 
stated. 

The presiding Judge overruled the motion, and defendant 
excepted, and now presses the writ of error in this case, to 
reverse the judgment of the Court, on the ground of alleged 
error in the refusal of the Court to arrest the judgment, and 
the refusal of the Court to grant a new trial. 
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Wm. Martin, for plaintiff in error. 


C. D. Puix.ies, (Solicitor General pro tem.,) contra. 
By the Court—JENKINS, J., delivering the opinion. 


After careful examination of the bill of indictment, we 
think its allegations and specifications are sufficient in law to 
authorize a conviction of, and judgment against, the accused, 
for larceny from the house, and will not disturb the judgment 
of the Court below, overruling the motion in arrest of judg- 
ment. Neither the argument of counsel, nor even our own 
scrutiny of the evidence, have satisfied us that ‘the verdict 
is contrary to evidence, or greatly against the weight of the 
evidence.” Therefore, without entering upon an argument 
of the facts, we sustain the judgment of the Court below, 
overruling the motion for a new trial on the first ground. 
Ist. Whilst we hold that it is the duty of the Court to re- 
strict the Solicitor General in his concluding argument upon 
the facts, to such as are in evidence, we see in the departure 
from this course, which the Court below is alleged to have 
permitted in this case, nothing prejudicial to the accused ; 
and inasmuch as it does not appear that the Court was called 
upon to interpose, the remarks objected to certainly furnish 
no sufficient ground for a new trial. 

2nd. In so far as the refusal of the Court to continue the 
case constitutes a ground of a motion for a new trial, it is 
doubly untenable. It appears that the Court postponed the 
cause for a time, that the accused might procure the attend- 
ance of his witnesses, and placed an officer at his command. 
They were sent for, and no further complaint was made on that 
score; the absent witness, it would seem, attended in obedi- 
ence to a summons, 

3rd. There was no evidence of great excitement in the 
community against the accused, and it would have been 
strange if there had been such a feeling produced by a charge 
of this nature. The judgment of the Court below is affirmed 
in all of the points. 

Let the judgment be affirmed. 








102 SUPREME COURT OF GEORGIA. 


Scott, adm’rx, vs. Scott. 








AMANDA Scort, administratrix, ete., plaintiff in error, vs, 
DaniE. Scort, defendant in error. 


1, A demurrer to a bill on the ground that the complainant has a com- 
plete remedy at law, ought not to be sustained, unless it appears that 
the complainant has a remedy at law that will secure his whole rights 
in a perfect manner, at the present time, and in the future. 


Bill in equity. In the Superior Court of Newton county, 
Decided by Hon. Jonn J. Fioyp, Judge of said Court. At 
March Term, 1861. 


The following statement of facts will present the questions 
at issue between the pa¥ties to this case, and brought before 
the Supreme Court for review : 

During the years 1849, 1850 and 1851, Samuel Scott and 
Thomas F’. Jones carried on the business of merchandizing 
in the county of Newton, as partners, under the firm name 
and style of Scott & Jones. Daniel Scott was their clerk, 
and, during this time, had charge of the business, and when 
it closed, the books of accounts and notes of the firm were 
left with him to be collected, and with the proceeds to pay 
off the debts outstanding against the firm. Daniel Scott 
wound up the business, and made out a full and complete 
statement of what he had received, and what he had paid 
out, for the firm, by which it appeared that the firm was in- 
debted to him the sum of $3,284 89. This statement of 
accounts was exhibited to both members of the firm, and, 
after examination, admitted by them to be correct. On this 
indebtedness, Samuel Scott, at five different times, made pay- 
ments, which amounted, in the aggregate, to the sum of 
$1,370 81. For these payments Samuel Scott took the notes 
of Daniel Scott, instead of receipts, alleging, as a reason 
therefor, that he was anxious to have a settlement with Jones, 
his former partner, of the matters between them, and _ that, 
so soon as that settlement could be had, the notes should be 
given up. It was distinctly understood, at the time the notes 
were given, that they were not evidences of debt, but were 
mere memoranda of payments. In the year 1859, Samuel 
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Scott died, and Amanda Scott, his widow, obtained adminis- 
tration on his estate, and, as administratrix, instituted suit 
against Daniel Scott, on the notes given by him to Samuel 
Scott, as before stated. Daniel Scott then exhibited his 
bill in equity against the said Amanda Scott, administra- 
trix of Samuel Scott, deceased, and Thomas F’. Jones, the sur- 
viving partner, alleging the facts herein detailed, and prayed 
that the common law action against him- should be enjoined, 
and that the parties should be decreed to account to him for 
the balance due him from the firm of Scott & Jones, on the 
statement before alluded to. 

Amanda Scott met the bill by ademurrer on the grounds: 

Ist, That complainant has an ample and complete remedy 
at common law. 

2nd. That complainant had improperly joined the defend- 
ant demurring, and Thomas F’. Jones, as co-defendants, there 
being no privity, connection, or identity of interest between 
them. 

3rd. That complainant’s bill is multifarious, in that it 
includes two separate and distinct causes of action. 

After argument had on the demurrer, the presiding Judge 
overruled the same, on all the grounds taken therein, and 
that decision is complained of as error. 


CxiarK & LAMAR, for plaintiff in error. 
R. G. HARPER, contra. 
By the Court—JEnxk1ns, J., delivering the opinion. 


In considering a demurrer to a bill in Chancery, the case 
must be taken as made in the bill. Where an injunction of 
a suit, pending at law, has been obtained, and relief is sought 
in equity, the defendant demurring to the bill on the ground 
that “ the complainant has a complete remedy at law,” must 
be understood as affirming, not simply that, if the averments 
in the bill be true, he might successfully have resisted the 
recovery sought against him at law, but that he might have 
obtained in that suit at law a complete remedy for the case 
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made in his bill. It often occurs, that the facts set forth ina 
bill, praying injunction of a common law action, and relief, 
entitle the complainant not only to a judgment exempting 
him from liability to the plaintiff at law, but to something 
more—to a recovery’against that plaintiff, or against him and 
others; and yet, that by reason of the stringent rules of 
common law, under the peculiar circumstances of the case, he 
could have every negative, and no positive relief. The con- 
sequence, in such cases, is, at law, that the Court adjudges 
that the plaintiff take nothing by his plaint, and there stops, . 
To obtain the full measure of his rights, the defendant must 
institute a suit against him who was plaintiff in the other 
suit, or against him et al., and adduce proof of the identical 
facts, before proven as matter of defence. We will be un- 
derstood now as speaking solely of rights originating in con- 
tracts, express or implied. The result is a multiplicity of 
suits to obtain one end—settle one controversy. Mr. Justice 
Story, in section 33, volume 1, of Treatise on Equity Juris- 
prudence, after stating the general principle that equity has 
jurisdiction, in cases of rights recognized and protected by 
municipal jurisprudence, where a plain, adequate and com- 
plete remedy cannot be had in the Courts of common law, 
adds, “ the remedy must be adequate, for if, at law, it falls 
short of what the party is entitled to, that founds a jurisdic- 
tion in equity. And it must be complete; that is, it must 
obtain the full end and justice of the case.” 

It must reach the whole mischief, and secure the whole 
rights of the party, in a perfect manner, at the present time, 
and in future ; otherwise, equity will interfere, and give such 
relief and aid as the exigency of the case may require. See, 
also, Mitford Eq. Plead. by Jeremy, 111, 112, 117, 123. 1 
Woodeson’s Lectures, Lec. 7, pp. 214, 215. Hinds’ Prac., 
153. Eorpies Eq. Pl., 128,129. Further, Lord Redesdale, 
in enumerating cases in which equity assumes jurisdiction, 
makes this a distinct class. “To put a bound to vexatious 
and oppressive litigation, and to prevent multiplicity of suits.” 
This classification, as properly defining the extent of equity 
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jurisdiction, is adopted by Mr. Justice Story, in section 472, 
Equity Pleading. 

1st. We hold, then, that a bill in equity, wherein injune- 
tion of a common law action, and relief is sought, is not de- 
murrable, on the ground that the complainant’s remedy is 
adequate and complete at law, if it appears from the same 
facts as stated in the bill, Ist, that the plaintiff at law is not 
entitled to recover; 2d, that the defendant is entitled to 
recover something; and 3d, that he could not shape his defence 
in the action pending at law, so as to recover his full measure 
of right. In such a case, equity will interfere to settle the 
whole controversy by one decree, the negative and positive 
relief sought by complainant depending upon the very same 
fact. Let us apply this rule to the case at bar. The com- 
plainant alleges that one Scott and one Jones, who had been 
carrying on a mercantile business, in partnership, employed 
him to settle up their affairs ; that he had collected all debts 
due them, and paid all due by them—had made out an ac- 
count of receipts and expenditures, in his agency, from which 
it appeared he had paid largely more than he had received, 
and which they admitted to be correct, promising to pay him 
the balance ; that he had never been paid in full, but Scott 
had made him sundry partial payments, taking, each time, 
complainant’s note, instead of his receipt, for the amount of 
payment, because, he said, there had not been a settlement 
between the partners, but distinctly promised that when such 
settlement ,was had he would give up the notes; that the 
consideration of each note was a partial payment by one part- 
ner of a debt due by both to complainant ; that Scott having 
died, the defendant in equity had administered on his estate, 
and instituted suit on those notes against complainant at law. 
The bill was filed against the plaintiff below, as administra- 
tor of Scott, and Jones, the surviving partner, and prayed 
injunction of the common law action, and a decree for the 
balance of the indebtedness thus partially discharged. As- 
suming the truth of these allegations, it is manifest the plain- 
tiff at law is not entitled to recover. It is equally manifest 
that the complainant is entitled to the unpaid balance of the 
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indebtedness of Scott & Jones to him. Itisno less clear, that 
he could not make this demand a set-off against the admin- 
istratrix of Scott, in-an action to which Jones was no party, 
Thus is the case brought within the rule stated. 

2nd. But the demurrer is placed, secondly, on the ground 
that the defendants have been misjoined, there being no 
privity, no connection or indentity of interest between them, 
The complainant’s case consists of two leading facts: 1st, 
that the intestate of the plaintiff below, and the other de- 
fendant in equity, were jointly indebted to him, and that the 
notes sued on at law were not, in fact or in mutual under- 
standing between the parties, evidences of debt, but evidences 
of partial payment by one of the joint debtors. The fact 
that the plaintiff at law is seeking to enforce them as evi- 
dences of debt, makes her an indispensable party to this bill. 
But seeing that complainant is seeking to set up a debt 
against the late firm, can it be said that the surviving part- 
ner has no interest in the subject matter, no connection with 
it, no privity with the representative of the deceased part- 
ner? Has he no interest in the alleged partial payments of 
this joint debt? The reverse is too plain for argument. 

3rd. But, thirdly, the demurrer is sought to be maintained 
on the ground that the bill is multifarious, in that it includes 
two separate and distinct causes of action. Not so, unless it 
can be established that a debt, and a partial payment of it, 
are matters so separate and distinct that they cannot be 
inquired of in the same action. 

The two propositions undertaken to be established by the 
complainant are, Ist, that Scott & Jones owed him a debt ; 
and 2d, that Scott made partial payment on that debt, and 
took, by common consent, the notes in suit at law as evidence 
of the payment. To prove the payment, I apprehend it is 
necessary, first, to establish the debt. Were there but one 
defendant, could there be any question on this point? 

The fourth and last ground of demurrer, is the general 
one that there is no equity in the bill. Enough has, perhaps, 
been said to dispose of this ground; but we may add, 
that the consequence of sustaining this demurrer would be, 











ATLANTA, AUGUST TERM, 1861. 107 
Griffin vs. Griffin, Jr. 








Ist, to compel the complainant to litigate the question of the 
true character of the notes involved with the administratrix 
of the deceased partner, and, in so doing, to prove against 
her the partnership debt; 2nd, to compel him to litigate the 
same debt with the surviving partner ; 3rd, to induce litiga- 
tion of the indebtedness and partial payment between the 
surviving partner and the administratrix of the deceased ; 
whereas, in this bill, by one decree, all the questions can be 
adjudicated. I must be borne in mind, moreover, that the 
defendant demurring is the promovant party in this litigation, 
@the party who has precipitated, if not resuscitated, complain- 
ant’s activity in the assertion of his rights. Her demurrer 
was properly overruled. Let the judgment be affirmed. 





“ 


Ext GRIFFIN, plaintiff in error, vs. LEROY GRIFFIN, Jr, 

defendant in error. 

1. Upon an application to the Superior Court for partition of land by joint 
tenant, or tenant in common, under the Act of March 26, 1767, it is 
proper for that Court, in case of a contest, to go into a consideration 
of the title, both legal and equitable, and award or refuse the writ, 
according to the proof made. 

2. When the proof shows that the defendant to such application has no 
real interest in the land, but that the title or interest is in a third per- 
son, the Court should not proceed to a hearing until sugh third person 
is notified and made a party. 

Application for partition. From Fulton county. Tried 


before Judge Butt. At the April Term, 1861. 
For the facts of this case, see opinion of the Court. 
JoHN M. Oxark, for plaintiff in error. 
EzzArp, for defendant in error. 
By the Court—Lyon, J., delivering the opinion. 


This was an application to the Superior Court of Fulton 
county, by Leroy Griffin, Jr., for a partition of lots 62 and 
and 67, in the 14th district of originally Henry, now Fulton 
county, alleging that applicant and one Eli Griffin, were the 
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joint tenants of said lands, and that Eli Griffin, one of the 
joint tenants, fas in the full and undisturbed possession of 
the premises, notice of which application was given to Eli 
Griffin, in terms of the statute, who appeared, and plead in 
bar of said application, that applicant was not a co-tenant 
or joint owner of said land with him, but that the sheriff’s 
deed, under which applicant claimed, to said applicant and 
defendant, was made to them wrongfully, and by mistake, 
and that it ought, instead, to have been made to Thomas 
Griffin, who was, in fact, the purchaser, at the sum of $1,525, 
and who had paid of said sum $1,076, and the balance was® 
advanced by applicant as a loan. 

The applicant offered, and put in evidence in support of 
the application, a deed from the sheriff of Fulton county to 
Eli Griffin and Leroy Griffin, Jr., for the premises in dis- 
pute, dated the 18th day of October, 1859, in whit it was 
recited that he, as sheriff, had seized the said lots of laud as 
the property of Leroy Griffin, under an execution in favor of 
Edward N. Griffin and John A. Griffin, against Edward M. 
Griffin and Leroy Griffin, and that he had, on 2d August, 
1859, sold the same in terms of the statute, and that the same 
were knocked off to Eli Griffin and Leroy Griffin, Jr., at the 
sum of $1,500. 

The defendant offered in evidence a conveyance from Eli 
Griffin to Thomas Griffin, dated 15th of May, 1860, in 
which, afteM@reciting the sale of the land, and the sheriff’s 
deed to Eli and Leroy Griffin, Jr., it was declared by said 
conveyance that the said Eli Griffin, one of the parties to 
whom the land was conveyed by the sheriff, was, in fact, but 
the agent of Thomas Griffin, to whom the sheriff’s deed 
should have been made, instead of to Eli and Leroy Griffin, 
Jr., as it was, and that said Thomas Griffin, in fact, paid the 
whole of the purchase money mentioned in said deed, with 
the exception of $448 50, which was advanced by said Le- 
roy Griffin, Jr., and in consideration of the premises, the said 
Eli Griffin, by said conveyance, conveyed his entire ‘interest 
in said land, acquired by said sheriff’s deed, to the said 
Thomas Griffin, The defendant offered to prove, by the 
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sheriff of Fulton county, and one Edward Taliaferro, that 
the said lots of land were purchased by him, (Thomas Grif- 
fin, or Taliaferro, as agent for Thomas Griffin, we suppose,) 
and not by Eli Griffin and Leroy Griffin, as stated in said 
sheriff ’s deed, and that Eli Griffin never contributed one cent 
towards the consideration mentioned in the sheriff’s deed, 
and that Leroy Griffin only contributed the sum of $448 50, 
and that as a loan, whilst Thomas Griffin, to whom the deed 
should have been made, paid the balance. The Court refused 
toentertain or act upon this evidence, and awarded the writ of 
partition, and in this we hold there was error. If the evi- 
dence was true, and it does not appear to have been denied, 
the applicant was not entitled to a partition, We presume, 
from a statement in the bill of exceptions, that the Court put 
the decision on the ground that the applicant had shown a | 
legal title; that the Court was of the opinion that, under the 
Statute for Partition, of March 26, 1767, he could not go 
behind the paper title presented by the parties. This, we 
think, was too confined a view of that statute. The proceed- 
ings, under that Act, for partition of lands, are in the nature 
of a proceeding at equity, in which the Court has all the 
power and jurisdiction for hearing and determining the vari- 
ous matters in dispute between the parties, in respect to their 
respective titles, and awarding a partition, according as he 
shall find the parties entitled, as fully and completely as if 
it were a bill in Chancery for that purpose. If there be a 
dispute as to the facts, as there is likely to be in a case like | 
this, the Court can direct an issue to be made up, and at once 
tried by a jury. 

On the case made, it appeared that Eli Griffin had no® 
interest, Thomas Griffin was the party in interest, and he had 
no notice, nor was a party. The Court, before awarding the 
writ, should have caused notice to be given to him. 

Let the judgment be revewged. 
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THE GeorGIA Rain Roap AND BANKING Company, 


plaintiff in error, vs. JosePH S. ANDERSON, defendant 
in error. 

1. To charge a railroad with the damage resulting from the killing of 
stock on the track, by the running of the cars, it is incumbent on the 
owner to show, affirmatively, that such killing resulted from the gross 
neglect, mismanagement, or the carelessness of the road or its em- 
ployees. 

2. When, in an adjustment by the commissioners, of the damages to the 
land by the running of the Georgia Railroad over the same, the owner 
claims and receives, by the award of such commissioners, additional 
compensation for building and keeping up a fence on the line of such 
road, as it runs through his land, for the purpose of protecting stock, 
etc., and the stock of such owner subsequently escapes over such fence 
from his enclosures, on to the track, and is there killed by the running 
of the ears: Held, that the proceedings and award giving such com- 
pensation, is admissible as evidence for the road in a suit brought by 
the owner to recover damages, etc. 





Motion for new trial. From Newton county. Tried be- 
fore Judge Fuoyp. At the March Term, 1861. 


The facts are incorporated in the opinion of the Court. 
Cuark & Lamar, for plaintiff in error. 


Guass, for defendant in error. : 


By the Court—Lyon, J., delivering the opinion. 


This was a suit by the plaintiff, Joseph 8. Anderson, against 
“the Georgia Railroad and Banking Company, for the recov- 
ery of damages for two mules that were knocked down, run 
over and killed by the passenger train on the railroad of de- 
fendants. The plaintiff was the owner of the land on both 
sides of the railroad track at point where the mules were 
‘killed. The mules killed were in a field of the plaintiff, on 
the evening and night when they were killed, adjoinifig the 
railroad, but fenced off from the road by a fence of the plain- 
tiff, that had been a good fence, but, at the time of the acci- 
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dent, was somewhat dilapidated, out of repair, and, in several 
places, quite low. Opposite to each end of the field, on the 
railroad, were stock gaps, and fences from the stock gaps to 
the fence of the plaintiff, and opposite the fence the track was 
in a cut of some eight or ten feet in depth. The mules had 
got out of the field, and on to the track, during the night, 
and as the passenger train came up from Augusta, in the 
night, it ran over and killed the mules, It appeared, from 
their tracks, that they had ran along the track some fifty or 
sixty yards, before the train overtook and killedthem. The 
overseer said that he heard the whistle of the engine blow 
two or three times, and thought the train stopped at the 
point where the mules were killed. The engineer running 
the train when the mules were killed, says that there was a 
curve in the track at that point; that the night, at the time 
of the accident, (about 104 o’clock,) was misty and foggy ; 
that he had on head-lights, but that the fog settled on the 
glass so that he could not see well; that he first saw the 
mules about twenty-five or thirty yards ahead of him; that 
they were then off the track, but when he blew on the breaks 
they jumped on to the track ; that he did all he could to 
stop, by reversing the engine and putting on the breaks, but, 
being down grade, it was impossible to stop; that it was his 
duty to see the lamps cleaned at each end of the road; had 
wiped off the mist at Social Circle, a point on the road below ; 
that the mist would collect on the glass in running three or 
four miles ; could not stop to wipe off mist, and make sched- 
ule time. If there had been no fog or smoke, he might have 
seen the mules two hundred yards, that night; will not say 
that he could have seen them more than one hundred yards ; 
could not have seen the mules that night two hundred yards, 
One witness thought it was a moonlight night ; the next day 
was a clear and bright day. One witness says that a mule could 
be seen along the railroad track, in the day-time, some four 
hundred and twenty yards, and from where they started 
could have been seen more than five hundred yards. We 
suppose he meant from the direction the cars came, though 
the brief does not so state. Verdict for plaintiff, and motion 
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for new trial on various grounds, among others, that the 
verdict was against law and the evidence, and motion re- 
fused. 

If the testimony of the engineer is true, there was a case 
of unavoidable accident, and for which no recovery can be 
had. If it is not true, and it be excluded, on that account, 
from the consideration of the jury, then there is no proof be- 
fore the jury of the circumstances attending the killing of 
the mules, and the plaintiff fails to make out his case. To 
charge the railroad with the loss of these mules, it is incum- 
bent on the plaintiff to show affirmatively that the killing 
resulted from the gross neglect, mismanagement or careless- 
ness of the employees: of the road. That the mules were 
killed by the running of the cars, there is no doubt ; that is 
clear ; but under what circumstances? They were running 
on their own property, and the mules were trespassing—had 
no business there. In all such cases, the onus is on the plain- 
tiff to show that the road was in fault. Mitchell vs. The 
Western and Atlantic Railroad Company, 30th Georgia Re- 
ports, 22; The Macon and Western Railroad, vs., McCon- 
nell, 31st Georgia Reports, 133. There is not one thing 
in the record showing the road to be in fault, from which a 
liability might be incurred. For this reason, we think the 
Court below erred in not granting a new trial, on the ground 
that the verdict was against law and the evidence. It is un- 
necessary to notice the charge of the Court, and refusal to 
charge as requested, as the view we have stated meets the 
whole of them. Of course, if the charge does not correspond 
to the view we have stated, it will be erroneous. 

During the progress of the trial, the defendant offered in 
evidence an award made by commissioners, in favor of Joseph 
S. Anderson, the plaintiff, against the Georgia Railroad and 
Banking Company, on the 24th day of August, 1844, rela- 
tive to a difference then pending between said parties, in re- 
spect to the right of way of the Georgia Railroad over and 
upon the land of the plaintiff, and of the damages and injuries 
resulting therefrom to the plaintiff, by which it appeared that 
the sum of two hundred and thirteen dollars were allowed 
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by said commissioners for the land of plaintiff occupied as 


right of way, to wit......... Hisddeicsiesteaae $213 00 
For additional fencing required in course of the con- 
struction of said railroad.,............cccccccccsseceesee 118 50 
For depreciation in value of the remainder of the 
AAS ER, MOM APE PR hae Oe PR A . 200 00 
Incurring repairs of fence included, ete...........+.+ - 148 00 
$674 50 
Less advantages accruing from road, etc......+.+e00 . 50 00 
$624 50 


This award was rejected by the Court, and in this we think 
there was error. For if it be true that by this proceeding 
the plaintiff compelled the defendant to pay him for the 
building of these fences along the road, and for keeping them 
up, it would require a very strong and unequivocal case to 
charge the road with losses sustained by him by reason of 
stock escaping over such fence, and then being injured on the 
track from the running of the trains. 

Let the judgment be reversed. 


Judge Lumpxiy, being a stockholder in the Georgia Rail- 
road and Banking Company, did not preside in this case. 





Sotomon T. Brip@es, plaintiff in error, vs THE Mayor 
AND CoUNCIL OF GRIFFIN, defendant in error, 


The charter of an incorporated city, authorizing the Mayor and City 
Council thereof to levy and collect a tax upon all and every species of 
property within the limits of said city, gives no power to levy a tax 
upon notes and other evidences of debt, belonging to a person residing 
in the city, on and against persons residing without the limits of said 
city. 


Certiorari. From Spalding Superior Court. Decided by 
Judge Fuoyp. At May Term, 1861. 
Vou, xxxmI—8. 
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The record, in this case, presents but one question for ad- 
judication, which arises out of the following statement of 
facts, to wit: 

Bridges, being a citizen of Griffin, Georgia, returned to the 
Clerk of Council a schedule of his taxable property, amongst 
which there were solvent notes against persons who did not re- 
side within the corporate limits of the city of Griffin, amount- 
ing to the sum of $69,900 00. Bridges insisted that the pro- 
missory notes aforesaid were not subject to taxation by the City 
Council of Griffin, and petitioned the Mayor and Council to 
relieve him therefrom, which petition the Council disregarded, 
and proceeded to issue an execution against Bridges for the 
tax. Bridges tendered to the proper officer the amount of 
taxes which he admitted to be due, and filed his affidavit of 
illegality to the execution as to the tax on the notes before 
mentioned. The illegality was overruled by the Council, and 
their decision was excepted to, and carried, by certiorari, to 
the Superior Court of Spalding county. Upon hearing the 
certiorari, upon the facts aforesaid, the presiding Judge dis- 
missed the writ, and affirmed the judgment of the City 
Council. 

The following is the section of the charter empowering the 
Mayor and Council to levy taxes, to wit : 


Section 1. “That from and after the passage of this Act, 
the Mayor and Council of the City of Griffin, or a majority 
of them, shall have the power to levy and collect a tax upon 
all and every species of property, real and personal, within 
the limits of the city of Griffin, which is or may be subject 
to taxation by the laws of this State, of not exceeding fifty 
cents on every one hundred dollars value of said property.” 

The same section also vests in the Mayor and Council the 
power to levy and collect a “ poll tax” upon the citizens, and 
also a tax on “banking and insurance capital employed in 
the city ;” also, a tax on “ factors, brokers, and venders of 
lottery tickets.” 

The decision of the presiding Judge, dismissing the cer- 
tiorari, is complained of as error. 





i | 


“D> we 


—- S Ss (6 





ATLANTA, AUGUST TERM, 1861. 115 


Bridges vs. The Mayor and Council of Griffin. 








—_—— 


ALFORD, for plaintiff in error. 
PEEPLES, for defendant in error. 
By the Court—Lyon, J., delivering the opinion. 


We think that the Court below should have sustained the 
certiorari. The tax assessed by the Mayor and City Council 
of Griffin on the amount of solvent notes returned by the 
plaintiff in error, on persons residing out of the city of Grif- 
fin, was not authorized by the charter of the city, and was, 
therefore, illegal. By the charter, the Mayor and City Coun- 
cil can only levy and collect a tax on that property which is 
within the city. It is true, that debts, due by note, account, 
or otherwise, is property within the sense of that charter, and 
of the general statutes of the State, but unless the persons 
who owe the debts reside in Griffin, they are not property 
within the city. The fact that the owner of these debts re- 
sides in the city, and has the notes there, does not alter the fact. 
The notes are but the evidences of the debt, while the debt 
itself is out of the city, as a man’s title deeds or bill of sale 
are the evidence of the owner’s right of property in his land 
and negroes; and it would never be thought that land and 
negroes, out of the city, would be liable to the city taxes be- 
cause the owner resided in the city, and kept his title deeds 
there. 

The affidavit of illegality was well taken, and ought to have 
been sustained. ‘This ruling is in aecordance with the opin- 
ion intimated in Harper vs. The Commissioners of Elberton, 
23 Georgia, 566. 

Let the judgment be reversed. 
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THE ATLANTA AND WEsT Point RAILROAD CoMPAny, 
plaintiff in error, vs. WiLLIAM Hopson, defendant in 
error. 


1. A bill in equity will be dismissed on demurrer thereto, if it appears 
from the bill that complainant has an adequate remedy at law. 


Bill in equity. In Troup Superior Court. Decided by 
Judge Dennis F. Hammonp. At Chambers, on the 19th 
of March, 1861. 


This was a bill filed by William Hopson, against the At- 
lanta and West Point Railroad Company, containing charges 
and allegations almost identical with those embodied in the 
bill passed upon by this Court in the case of The Atlanta 
and West Point Railroad Company, plaintiff in error, vs, 
William A. Speer, defendant in error, decided at Atlanta, 
March Term, 1861, and reported in the 32d Georgia Re- 
ports, to which reference is made. 

The bill prayed for relief and specific performance, and 
was demurred to on the same grounds as those taken in the 
case before referred to in 32d Georgia Reports. 

The presiding Judge overruled the demurrer, and error is 
assigned on that decision. 


Logan E, BLEcKLEY and Buty & FERRI11, for plaintiff 
in error. 


SPEER & SPEER and BiGHAM, contra, 


By the Court—JENKInS, J., delivering the opinion. 


This case must be controlled by the judgment of this Court, 
in the vase of the plaintiff in error vs. Speer, given at the 
March Term, 1861, of the Atlanta district. The demurrer 
should have been sustained in the Court below, on the ground 
that the complainant had an adequate remedy at law. On 
that ground the judgment of the Court below, overruling the 
demurrer, must be reversed. 

Let the judgment be reversed. 
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Amos A. WiLu1AMs, plaintiff in error, vs. SAMUEL Raw- 
LINS, defendant in‘error. 


1; An attorney at law, who is not of counsel in a case, and notinterested 
in its results, is a competent commissioner to take depositions therein. 

2, It is not error in the Court to refuse to reject depositions taken in a ° 
case, because the signatures of the witness and the commissioners 
seem to be in the handwriting of one andthe same person. The ques- 
tion of identity, in such case, may well be submitted to the jury. 

3. In an action of ejectment, brought in the name of the grantee, the 
defendant offered to prove that the party from whom he derived title, 
bargained with the grantee for the land in dispute, and paid a part of 
the purchase-money, leaving the balance unpaid. Upon objection 
made, the Court rejected the testimony: Held, that the Court did right. 

4, Testimony offered for the purpose of impeaching a witness, bécause 
of statements made out of Court at variance with the testimony of the 
witness at the trial, should be rejected, unless a proper foundation is 
first laid for the introduction of the impeaching testimony. 

5. The decisions of this Court have been uniform, that the grantee may 
use the name of the grantor to recover land, when the deed to the 
grantee is rejected on account of adverse possession of the land at the 
time the deed was execlted. 

6, R sued W in an action of ejectment for the recovery of a lot of land. 

Pending the action, which was subsequently dismissed, a sufficient 

length of time had elapsed to bar the plaintiff’s right of action, unless 

he recommenced his suit within six months from the date of the dis- 
missal of the action. After the dismissal of the suit, W made a con- 
tract and an arrangement with L to hold secret possession of the land, 
so as to mislead the plaintiff, and prevent the bringing of a second suit 
until six months from the dismissal of the first suit should expire: Held, 
that, under these facts, it was not error in the Court to charge the jury, 

‘‘that the possession of L was the possession of W.’’ 

Where the defendant can acquire a statutory title hy the occupation 

of successive tenants, can the action of ejectment be brought against 

him? Quere. 

8. It is too late to object to a record for want of proper authentication, 
after it has been admitted and read to the jury without objection. 

9, A party who himself loses or suppresses depositions taken in a case, 
will not be allowed to take advantage of the absence of the depositions 
by motion for a new trial. 

10, A plea of aliter lis pendens, and a motion to compel the plaintiff to 
elect which he will prosecute, is the proper remedy where two suits are 
pending for the same cause of action. 


“I 
. 


Ejectment. In the Superior Court of Catoosa county. 
Tried before Hon. D. A.. WALKER. November Term, 1860. 
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This was an action brought, on the 2d day of March, 
1853, in the name of John Doe, on the several demises of 
Samuel Oliver, Dudley Bonds, and Samuel Rawlins, against 
Richard Roe, casual ejector, and Amos A. Williams, tenant 
in possession, for the recovery of lot of land No. 48, in the 28th 
district of the 3d section of originally Cherokee, but then 
Catoosa county. : 

The writ in the case also contained a count for mesne 
profits, and was served upon the defendant, Amos A. Wil- - 
liams, by leaving a copy of the same at his most notorious 
place of abode, and by putting a copy upon the door of a 
cabin on the premises sued for. 

The defendant pleaded the general issue, jthe Statute of 
‘Limitations, and adverse possession of the land for seven 
years before the commencement of a former suit, which ter- 
minated in defendant’s favor, more than six months before 
the commencement of this action. 

On the trial, plaintiff introduced in evidence a grant from 
the State to Samuel Oliver, for the premises:in dispute, da- 
ted January, 1837, which was drawn from the custody of the 
defendant by notice to produce the same, under the rules of 
Court ; also, a deed from Samuel Oliver to Dudley Bonds, 
for the same land, dated 14th January, 1842, and registered 
November 9th, 1842; also, a deed from Dudley Bonds to 
Samuel Rawlins, for the same land, dated 25th J ebruary, 
1843, and registered June 12th, 1843. 

Upon the question as to when the defendant, Amos A. 
Williams, entered upon the land in dispute, an unusually 
large number of witnesses testified, those for the plaintiff 
asserting that the possession began in the summer of 1838, 
and those for the defendant, that such possession commenced 
in the summer of 1837. 

The plaintiff introduced an exemplified copy from the 
records and dockets of the Superior Court of Walker county, 
showing that, on the 10th day of September, 1844, an action 
was commenced in the name of John Doe, on the demises of 
Samuel Oliver and Samuel Rawlins, against Richard Roe, 
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casual ejector, and Amos Ashley Williams, tenant in posses- 
sion, for the recovery of the land in dispute, which was then 
situate in the county of Walker, the county of Catoosa not 
having been formed; that the defendant was served with 
process, in that case, on the 18th of September, 1844; that 
at April Term, 1846, the defendant confessed judgment to 
the plaintiff for the premises in dispute, with costs of suit, 
reserving the right to appeal ; that an appeal was entered, 
and that the case continued in Court until October Term, 
1852; an entry was made by the presiding Judge on the 
bench docket, “ Dismissed.” This exemplification was re- 
ceived and read in evidence, without objection. 

It was also shown, by the proof, that the defendant claimed 
to be in possession of the land in 1852, and that he had rented 
the premises to a man by the name of Lively, who, by agree- 
ment with defendant, was to retain secret possession until 
after the expiration of six months from the dismissal of the, 
suit in Walker county. This arrangement was made to mis- 
lead and deceive the plaintiff and his counsel, and induce 
them, if possible, to neglect instituting a second suit until 
after the expiration of six months from the dismissal of the 
first suit, and thus perfect a statutory title in the defendant. 
This contract between the defendant and Lively was in 
writing, and, by its terms, Lively was not to take open pos- 
session until the said six months had expired. 

There was some proof submitted as to mesne profits, but 
as none were recovered, the testimony need not be detailed 
in this statement. 

The defendant, after proving its execution, read in evi- 
dence a bond executed by W. W. Williams, in DeKalb 
county, Georgia, dated December 30th, 1836, conditioned to 
“make, or cause to be made, a good and sufficient warrantee 
title” for the land in dispute to the defendant, Amos A. 
Williams. The defendant also proved that he paid to W. W. 
Williams one hundred dollars of the purchase-money the day 
before said bond was executed, and that, in the year 1844, 
he paid the balance of the purchase-money, two hundred and 
fifty dollars, in a young mare, or filly, 
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He also offered to prove, by his brother, W. W. Williams, 
that the latter had previously bargained with Samuel Oliver 
for this land, and paid him one hundred dollars of the pur- 
chase-money, and gave his note or notes for one hundred 
dollars more. | 

This testimony was rejected by the Court, upon objection 
being made thereto. 

Pending the trial, the plaintiff offered in evidence the de- 
positions of several witnesses, taken by interrogatories and 
commissions, to which counsel for defendant objected, on the 
ground that Lawson Black, Esq., an attorney at law of the 
Court, acted as one of the commissioners in taking the depo- 
sitions. The Court overruled the objection, and admitted 
the depositions, Mr. Black being in Court, and the Court 
proposing to allow defendant’s counsel to prove that he was 
counsel in the case, or otherwise ihterested in its result. 

The plaintiff offered in evidence the depositions of a witness 
by the name of Dickey, to the reading of which the defend- 
ant’s counsel objected, because the signatures of the witness 
and of the commissioners seemed to be in one and the same 
handwriting. 

The Court overruled the objection, and admitted the depo- 
sitions, allowing the jury to inspect the signatures, and to 
pass upon the question as to whether they were written by 
one and the same person. 

The defendant offered the depositions of a witness—James 
Henderson—to discredit another witness, by the name of 
Rogers, by showing that the latter had made statements out 
of Court at variance with his testimony on tbe trial, and, 
upon objection made, the Court rejected the evidence, on the 
ground that, in the effort to lay the foundation for the intro- 
duction of the impeaching evidence, the witness, Rogers, was 
not questioned as to tiie place where the statements proposed 
to be proved were made by him. 

The Court charged the jury, amongst other things, “ that 
Rawlins, having shown a chain of title from Oliver to him- 
self, he was authorized, by law, to use Oliver’s name for the 
assertion of his title to the land, and might recover it in 
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Oliver’s name, provided there was nothing in the case to pre- 
vent it.” The jury returned a verdict in favor of the plain- 
tiff for the premises in dispute, with costs of suit. 

Counsel for defendant then moved for a new trial of said 
case, on the grounds of alleged error in the several rulings, 
decisions and charge of the Court, hereinbefore set forth, and 
also on the grounds that the Court erred in charging the jury, 
“ that if, at the time the suit was commenced, Lively was the 
agent of the defendant, and, as such, held secret possession 
of the land, by agreement wit defendant, in order to prevent 
the bringing of the suit until after the expiration of six 
months, under such circumstances the possession of Lively 
was the possession of defendant ;” and because there was no 
properly certified copy of the record of the suit in Walker 
county; and because the jury found contrary to law and evi- 
dence; and because of the loss of the depositions of Hughes 
gnd Lowery, taken in behalf of defendant, and the manner of 
their loss. 

Touching the last ground, there were several affidavits 
accompanying the motion for a new trial, the effect of which 
was to fasten the blame of losing or suppressing the inter- 
rogatories on the defendant himself. 

The presiding Judge overruled the motion, and refused 
the new trial, and it is to reverse that judgment that the writ 
of error is prosecuted in this case. 


L. W. Crook, for plaintiff in error. 


McCutTcHEN, AKIN, DABNEY, contra. 
By the Court—LumPx1n, J., delivering the opinion. 


This is a motion for a new trial, and the first ground is, 
that the Court erred in not rejecting several sets of interroga- 
tories, because they were taken by Lawson Black, an attorney 
of the Court. 

1. Mr. Black, although an attorney of the Court, was not 
an attorney in this case. He was not, therefore, disqualified 
from acting as a commissioner. 
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2d. Because the Court refused to reject the depositions of 
William Dickey, the signatures of the witness and of the 
commissioners appearing to be in the same handwriting. 

The Judge properly submitted the question of identity to 
the jury. Every likeness is not the same. The exceptions 
to the charges of the Court respecting mesne profits were 
abandoned, as no mesne profits were recovered. 

3d. Because the Court erred in ruling out the testimony 
of W. W. Williams, to the effect that before executing the 
bond for titles to the land, to his brother, he bought it from 
Samuel Oliver, the drawee, and paid the grantee a portion 
of the purchase-money, namely, one hundred dollars, and the 
graut fees, the price of the land being two hundred dollars, 

The recovery, in this case, was upon the demise of Samuel 
Oliver. If Oliver himself had given the bond directly to 
Amos A. Williams, and only a part of the purchase-money 
paid, Oliver could have recovered the land, and this could 
only have been prevented by Williams paying, or offering to 
pay, the balance of the purchase-money. The vendor holds 
the title as security for the purchase-money, and ejectment is 
one of the methods of enforcing payment. 

4th. Because the Court rejected the testimony of James 
Henderson, offered to contradict William Rogers. 

This evidence was ruled out on the ground that the founda- 
tion had not been laid for its introduction. By referring to 
the testimony of the witness intended to be impeached, it 
will be seen he was not asked the place where he made the 
statement proposed to be contradicted by Henderson. True, 
it is rather obscurely expressed. In favor of the judgment 
. of the Court, we should give it the construction he did. 

5th. The uniform decisions of this Court have been to 
authorize the grantee to sue in the name of the grantor, when 
the grantee’s deed is rejected on account of the adverse pos- 
session of the land, at the time it was made. The deed, 
though not good to pass the title, is good as a power of attor- 
ney to sue, 

6th. We see no error in the Court, as to his charge re- 
specting Lively’s possession. Indeed, this point was ex- 
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pressly decided when this case was up before. Where the 
plaintiff can acquire a statutory title by the occupation of 
successive tenants, can the action of ejectment be brought 
against him? Quere. 

7th. The exception as to the former suit, not being between 
the same parties, is a mistake, in fact, and abandoned on an 
inspection of the record. 

8th. It is too late to object to a record for want of proper 
authentication after it has been admitted and read to the jury. 

9th. As to the motion for a new trial, on account of the 
loss of the interrogatories, some of the sets said to have been 
mislaid, were seen in the custody of Williams himself. The 
Court, in the exercise of a sound discretion, held him respon- 
sible for these papers. 

‘10th. It is objected, too, that the former suit between these 
parties was never dismissed, an order to that effect being en- 
tered on the bench docket merely, but not on the minutes of 
the Court. Then it is pending still, and this is not the proper 
motion. The party should be compelled to elect which suit 
he will prosecute. It should be taken advantage of by plead- 
ing aliter lis pendens. 

Let the judgment be affirmed. 





